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PREFACE  TO  THE  SECOND  EDITION. 
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Since  the  first  edition  of  this  work  was  issued,  various  and 
extensive  changes  in  the  law  have  been  made  by  the  legis- 
lature, affecting  matters  treated  of  in  this  work,  such  as 
crown  debts,  wills,  conveyances  by  married  women,  etc.,  etc. 
The  present  edition  has  been  carefully  revised  in  connection 
with  these  changes. 

The  experience  gained  by  the  author  while  acting  as 
Referee  under  the  Act  for  Quieting  Titles,  has  also  enabled 
him  to  make  a  number  of  practical  suggestions,  and  to  add 
many  important,  but  unreported,  decisions  and  rulings  on 
cases  arising  under  that  Act,  which  it  is  exceedingly 
desirable  the  profession  should  be  acquainted  with.  Besides 
carefuUy  noting  the  changes  in  the  law  caused  by  recent 
legislation,  over  one  hundred  new  decisions  have  been  added 
to  those  formerly  cited  or  commented  on. 

The  arrangement  of  contents  observed  in  the  first  edition 
has  been  preserved. 

OsGOODB  Hall, 

3]8t  May,  1873. 


PEEFACE  TO  THE  FIRST  EDITION. 


In  the  earlier  days  of  this  Province  little  attention  was 
paid  to  conveyancing,  or  the  investigation  of  titles.  Pur- 
chasers of  land  appear  to  have  been  satisfied  on  receiving  a 
deed  from  some  person  professing  to  be  the  o-'yner,  and 
getting  it  placed  on  registry;  the  past  was  not  enquired 
into,  and^the  future  was^left  to  take  care  of  itself 

In  later  years  the  increased  value  of  land  has  caused 
more  .i;  .sntion  to  be  paid  to  such  matters,  and  it  is  now 
that  ill ;  evil  effects  of  the  former  careless  mode  of  dealii  y 
with  land  are  being  felt.  Many  of  the  older  titles  are, 
when  closely  scrutinized,  found  to  be  in  a  state  of  confusion, 
and  almosi;  unmarketable.  Every  day  which  passes  in- 
creases the  extent  of  the  evil,  as  the  longer  the  delay  in 
attempting  the  removal  of  the  existing  defects  the  greater 
difficulty  is  experienced  in  procuring  the  evidence  necessary 
to  remove  them. 

Towards  remedying  thi«  state  of  things,  the  Act  for 
Quieting  Titles,  passed  in  1865,  is  a  great  assistance. 
Under  that  Act  an  owner  of  land  may,  without  waiting 
until  his  title  is  attacked,  take  active  steps  to  have  his  title 
investigated  and  its  validity  declared.  He  can,  by  proceed- 
ing under  the  Act,  compel  the  production  of  documents 
aflfecting  his  title,  and  the  attendance  of  persons  capable  of 
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giving  evidence  as  to  former  owners  and  their  possession 
and  dealing  with  the  property.  When  he  has  made  out 
his  title  satisfactorily  he  is  entitled  to  a  certificate  of 
title  which  is  absolute  and  indefeasible  against  all  the 
world,  and  which  shuts  out  forever  all  questions  as  to  the 
past. 

At  the  present  day,  when  more  attention  is  being  paid  to 
the  examination  of  titles,  many  of  the  profession  find  them- 
selves at  a  loss.  From  the  loose  system  which  has  pre- 
vailed, and  to  which  they  have  been  accustomed,  they  are 
comparatively  ignorant  of  the  practice  of  conveyancers,  and 
as  to  the  evidence  which  they  ought  to  require,  and  are 
entitled  to  call  for  when  examining  a  title. 


To  aid  such  in  acquiring  a  knowledge  of  conveyancers' 
evidence,  and  as  a  step  towards  the  introduction  of  a 
better  state  of  things,  this  little  work  is  offered  to  the 
profession.  In  the  first  chapter  some  introductory  remarks 
are  made  upon  the  duty  of  solicitors  on  examining  a  title, 
and  attention  is  called  to  the  various  points  which 
should  receive  their  notice.  The  next  chapter  is  devoted 
to  registration,  and  the  requirements  of  the  registry  acts. 
The  third  and  fourth  chapters  are  occupied  with  incum- 
brances and  particular  titles,  such  as  possession,  inheritance, 
&c.  In  the  next  two  chapters  the  subjects  of  attested 
copies,  covenants  for  production,  secondary  evidence,  and 
presumptions,  are  shortly  treated  of,  and  the  concluding 
chaptf  r  is  devoted  to  a  few  remarks  upon  proceedings  under 
the  Act  for  Quieting  Titles.  By  way  of  appen  \ix,  the  Act 
itself,  and  the  Consolidated  Orders  of  the  Court  of  Chancery 
relating  to  the  subject  are  added,  together  with  a  few  forms 
which  may  be  of  use  to  those  who  propose  to  avail  them- 
selves of  the  benefits  of  the  Act. 
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PREIACE. 


It  is  not  expected  that  this  little  work  will  supersede,  or 
even  rival,  the  more  extended  treatises  of  English  writers 
upon  the  various  subjects  embraced  in  it,  but  if  it  shall 
prove  in  any  degree  an  aid  to  some  who  are  engaged  in  the 
arduous  duties  of  their  profession,  the  laboui  best'''wed  upon 
it  will  be  amply  rewarded. 


OsoooDB  Hall, 

28th  October,  1869. 
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The  safety  of  a  purchaser  requires  that  the  title  should  be 
examined  for  him  with  the  most  scrupulous  care  by  a  person 
skilled  in  the  laws  relating  to  real  property,  and  possessed 
of  experience  in  the  investigation  of  titles  ;  and  the  solicitor 
employed  should  read  and  scrutinize  every  part  of  every 
document  relating  to  the  title  he  examines. 

The  evidence  of  the  title,  he  is  entitled  and  bound  to  de- 
mand, is  always  written ;  consisting  either  of  original  legal 
instruments,  or  of  statements  and  proofs  reduced  to  writ- 
ing.^ He  is  to  remember  that  though  his  client  may  be  a 
willing  purchaser,  yet,  that  when  he  or  his  heirs  wish  to  sell 
or  mortgage  complete  written  evidence  may  be  required  of 
him,  and  if  then  obtainable  at  all,  must  be  procured  by  his 
client  at  his  own  expense.  All  the  evidence  and  not  merely 
the  deeds,  should,  therefore,  be  carefully  preserved. . 

The  possession  of  the  property,  and  not  merely  the  paper 
title,  should  be  inquired  into.  This  is  a  cardinal  point,  and 
yet  is  often  neglected.  If  the  possession  has  always  gone 
with  the  title  claimed  by  the  vendor,  it  affords  a  presump- 
tion in  favour  of  the  title  ;  and  the  deeds,  &c.,  under  which 
it  is  derived,  may  be  assumed  to  be  genuine  (unless  some- 
thing suspicious  appears  on  their  face).  If  the  possession 
has  not  always  gone  with  the  title,  satisfactory  evidence  of 
the  reason  cannot  safely  be  dispensed  with. 

If  a  certificate  of  title  or  chancery  deed  has  been  obtained 


1.  Lee  on  Abs.  1. 
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under  the  Act  for  Quieting  Titles/  the  investigation  has  only 
to  be  from  the  date  of  such  certificate  or  deed,  the  same 
being  made  by  the  act/  "  conclusive  at  law  and  in  equity/' 
and  it  is  declared  chat  "  the  title  therein  mentioned  shall  be 
deemed  absolute  and  indefeasible,  from  the  day  of  the  date 
of  the  certificate,  as  regards  Her  Majesty  and  all  persons 
whatever,  subject  only  to  any  charges  or  incumbrances,  ex- 
ceptions or  qualifications  mentioned  therein,  or  in  the 
schedule  thereto."  If  no  certificate  or  deed  has  ever  been 
obtained  under  the  act,  the  investigation  should  go  back  to 
the  Crown  Grant. 

In  England,  if  a  vendor  shows  a  title  for  sixty  years,  ac- 
companied by  actual  possession  for  that  period,  that  is  gene- 
rally sufficient  for  a  purchaser,  but  the  reasons  for  this  rule 
do  not  appear  to  apply  to  this  country.^ 

The  Grant  itself,  or  an  exemplification  or  certified  copy^ 
should  be  read,  and  not  merely  the  memorandum  thereof  in 
the  Registry  Office.* 

It  may  be  observed  here  that  old  Patents  contained  cer- 
tain conditions  which  have  since  been  dispensed  with  by  the 
Public  Land  Act  of  1800/  which  contains  the  following  en- 
actment— "  With  a  view  to  remove  doubts  and  to  quiet  the 
titles  to  certain  lands  heretofore  granted,  it  is  enacted,  that, 
the  non-observance  and  non-fulfilment  of  the  condition  im- 
posed in  and  by  certain  patents  issued  for  public  lands, 
of  taking  the  oaths  which  may  have  been  heretofore  pre- 
scribed, in  case  of  any  subsequent  sale,  conveyance,  infeoff- 

1.  211  Vic.  c.  25.  2.  Sec.  30. 

3.  But  see  Thomson  v.  Milliken,  0  Gr.  359. 

4.  In  i.^roceedings  under  the  Act  for  Quieting  Titles,  it  has  been  the  practice 
to  dispense  with  tht  production  of  the  original  grant,  or  any  certified  copy  of  it, 
in  two  case.i,  viz.,  where  the  lot  in  question  was  granted  to  the  University  of 
Toronto,  or  flie  Canada  Company.  In  both  cases  it  has  been  usual,  on  account 
of  the  great  e.-jpense,  to  accept  a  certificate  from  the  Crown  Land  Department 
showing  that  tJie  particular  lot  was  granted  as  alleged. 

5.  23  V.  c.  2,  3.  34. 
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ment  or  exchange,  by  the  patentee,  or  of  recording  such 
oaths,  within  twelve  months  after  having  taken  possession, 
in  the  office  of  the  Secretary  of  the  Province,  or  of  perform- 
ing certain  settlement  duties,  shall  not  affect  in  any  waj'^  the 
patent  or  title  of  any  patentee,  or  of  any  subsequent  pur- 
chaser or  proprietor." 

The  title  from  the  giantee  of  the  Crown  may  depend  on 
deeds,  wills,  inheritance,  &c. ;  and  if  a  perfect  title  is  in  this 
way  established,  searches  must  be  made  as  to  crown  debts. 
Sheriff's  sales,  executions,  taxes,  tax  sales,  and  the  statutory 
liens  of  Mutual  Insurance  Companies,  &c.,  before  the  title  is 
accepted. 

A  deed  thirty  yeai-s  old  proves  itself,  provided  it  be  in  the 
hands  of  the  proper  party,  and  the  possession  of  the  property 
has  all  along  gone  consistently  with  its  provisions.^  This 
rule  is  founded  on  the  antiquity  of  the  instrument,  and  the 
great  difficult}'  of  proving  the  hand-writing  of  the  party 
after  such  a  lapse  of  time.^  A  will  proves  itself  thirty  years 
from  its  date,  and  not  from  the  death  of  the  testator.^ 

Even  in  the  case  of  deeds  not  thirty  years  old,  if  they 
cume  from  the  proper  custody,  and  there  is  nothing  suspici- 
ous about  them,  their  due  execution,  according  to  their  pur- 
port, may  be  assumed  without  proof*  If  tl  jy  are  in  the 
possession  of  third  persons,  inquiries  should  be  made  of  the 
holders,  respecting  the  nature  of  their  interest,  care  being 
taken  to  infonn  them  of  the  pending  contract  of  pur- 
chase.'' 

Similar  inquiries  should  be  made  of  tenants,  and  persons 

1.  Doe  d.  Oldham  v.  Woolley,  8  B.  &C.  22;  Swinnerton  v.  Stafford,  3 
Taunt.  91  ;  Wynne  v.  Tyr^vhitt,  4  B.  &  A.  376  ;  and  see  Doe  d.  Macklem  v. 
Tumbnll,  .5  Q.'b.,  U.  C.  129  ;  Re  Higs,'inH,  19  Gr.  310. 

2.  Rex  V.  Kyton,  .5  T.  R.  2.59  ;  Ely,  D.  &  C.  v.  Stewart,  2  Atk.  44. 

3.  Mann  v.  Ricketis,  7  Beav.  93. 

4.  t'ov   Con.  Ev.  13,  19,  41. 

5.  Ibid.  6;  aad  aee  Motlat  v.  Bank  of  Upper  Ca  ada,  5  Grant,  374, 
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in  possession ;  and  the  leases  they  have  should  be  inspected 
in  order  to  ascertain  whether  there  are  any  unusual  terms 
by  which  the  purchaser  would  be  bound/ 

If  any  of  the  deeds  are  not  produced,  the  vendor  must 
give  satisfactory  evidence  of  their  loss  and  contents. 

The  loss  of  any  of  the  title  deeds,  whether  old  or  recent,  is 
not  necessarily  fatal  to  the  title,^  but  in  this  country,  where 
copies  of  deeds  were  seldom  made  or  kept  before  it  became 
necessary  to  register  deeds  in  full,  and  where  abstracts,  in 
the  proper  sense  of  that  term  in  conveyancing,  are  seldom 
made,  the  loss  of  a  deed  may  be  fatal  as  between  vendor  and 
vendee. 

In  Lord  St.  Leonard's  work  on  Vendors  and  Purchas- 
ers!,^ he  says, — "  The  loss  of  the  deeds  may  not  be  fatal  to  the 
title  if  the  vendor  can  delivei'  over  copies  which  would  be 
evidence  at  law.  But  if  the  title  deeds  are  lost,  the  seller 
must  furnish  the  purchaser  with  the  means  of  showing  what 
were  the  contents  of  the  deeds,  and  of  proving  that  they 
were  duly  executed." 

The  course  taken  by  the  Master  of  the  Rolls  in  Bryant  v. 
Bu'ik*  seems  to  imply  that  he  considered  an  abstract  pre- 
pared from  the  deed  might  afford  sufficient  knowledge  of  the 
contents  of  the  missing  deed  ;  but  it  is  very  doubtful  whe- 
ther in  the  case  of  deeds  not  sixty  years  old  anything  short 
of  a  copy,  or  an  abstract  (in  the  proper  sense  of  the  word  as 
used  by  English  Conveyancers)  will  do,  unless  the  purchaser 
chooses  to  be  satisfied  with  less  evidence.^ 

To  let  in  evidence  of  a  copy,  or  other  secondary  evidence 
of  a  deed,  strict  proof  of  the  loss,  or  destruction  <»f  the  deed 

1.  1  Byth.  Con.  101. 

2.  Moulton  V.  Edmon'''-  ■"  D.  F.  &  J.  2,50. 
a  Su?.  V.  &  P.  4;i7,  438 

4.  4  Russ.  1. 

,5.  Dart  on  Vendors,  131 ,  Sug.  V.  &  P.  436,  438  ;  Lee  on  Abs.  313. 
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is  an  essential  preliminary.  An  affidavit  of  the  vendor  him- 
seJf  is  not  sufficient  for  this  purpose.^  The  evidence  must 
be  at  least  such  as  would  be  necessary  to  let  in  secondary 
evidence  on  a  trial  at  law,  or  hearing  in  equity.^ 

As  to  the  contents,  it  .should  be  observed  that  the  me- 
morial of  a  registered  deed,  unless  it  contains  the  deed  ver- 
batim, (v'hich  before  the  act  of  1865,^  it  very  seldom  did,)  is 
not  alone  sufficient  evidence  of  the  contents,  as  the  law  re- 
quired in  memorials,  only  the  date  of  the  instrument,  the 
names  and  additions  of  the  parties  to  it,  the  names  and  ad- 
ditions of  the  witnesses,  and  their  places  of  abode  ;  the  lands 
contained  in  it,  and  the  City,  Town,  Township  or  place  in 
the  County  or  Riding,  where  the  lands  are  situate  in  the 
manner  in  which  the  same  are  described  in  the  instrument 
or  to  the  like  effiict  ;*  and  the  deed  may  therefore  have  con- 
tained important  particulars  not  noticed  in  the  memorial, 
such  as  a  proviso  for  redemption,  a  trust,  various  exceptions 
and  qualirications,  &c.,  &c. 

The  deeds  being  produced,  the  following  are  some  of  the 
points  to  be  carefully  observed  in  ordinary  cases.  (1)  Are 
the  parcels  correctly  described  in  every  deed?  (2)  Are  the 
operative  words  in  each  deed  sufficient  ?  Do  they  profess  to 
convey  to  the  grantee  and  his  hairs  ?  (3)  Does  the  deed 
contain  all  the  usual  covenants,  and  no  others  ?  Do  the 
covenants  make  any  exception  as  to  incumbrances  or  the 
like  ?  Anything  unusual  in  the  covenants,  or  the  omission 
of  usual  covenants,  calls  for  inquiry  and  consideration  as  to 
tlie  cause  of  it.  (4)  Is  there  a  duly  signed  receipt  for  the 
purchase  money,  on  the  ba^k  or  on  the  margin  of  every 
deed  ? 

1.  Sug.  V.  and  P.  437  ;  Stubbs  v.  Sargon,  4  Beav.  90  j  Re  Chamberlain,  2 
Chan.  Cham.  R.  352  ;  Re  Bell,  3  Chan.  Cham.  R.  241. 

2.  Taylor  on  Evid.  see  398,  et  seq ;  Leith'a  Real  Prop.  Stat.  427  ;  and  see 
Gordon  v.  McPhail,  31  Q.  B.  U.  C.  484  ;  Re  Bell,  3  Chan.  Cham.  R.  242. 

3.  29  Vic.  c.  24.  4.  Con.  Stat.  U.  C,  c.  89,  s.  19. 
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A  distinct  recital  in  a  deed  that  the  consideration  money 
has  been  paid,  is,  as  between  grantor  and  third  parties  equi- 
valent to  an  endorsed  receipt/  though  the  ordinary  receipt 
in  the  body  of  the  deed  is  not. 

A  deed  may  be  executed  before  payment  of  the  purchase 
money,  and  the  endorsed  receipt  is  not  supposed  to  be  signed 

« 

until  the  money  is  paid.  In  case  therefore  of  deeds  executed 
before  the  18th  September,  1865,  if  the  consideration  has 
not  been  paid,  the  absence  of  a  recital  of  payment,  or  of  an 
indorsed  receipt  is  deemed  constructive  notice  of  the  non- 
payment to  future  purchasers  f  and  the  grantor  may  have  a 
lien  on  the  property  for  the  amount  due  to  him.  But  in 
regard  to  deeds  executed  since  18th  September,  1865,  and 
registered,  unpaid  purchase  money  is  no  lien.^ 

In  the  absence  of  such  a  receipt,  payment  of  the  purchase 
money  may  be  presumed  after  forty  years,'  if  possession  has 
gone  with  the  dted,  but  should  be  proved  by  other  means 
if  less  than  forty  years  have  expired.  The  lapse  of  twenty 
years  is  not  necessarily  sufficient,  because  there  may  have 
been  an  acknowledgment  or  the  like  within  that  period  ; 
and  if  an  acknowledgment  should  subsequently  appear,  a 
future  purchaser  is  bound  by  it.  The  vendor  shoukl  there- 
fore be  required  to  get  an  acknowledgment  from  the  grantor, 
or  sufficient  other  evidence,  from  which,  in  connection  with 
the  lapse  of  time,  the  payment  may  safely  be  assumed. 

Where  a  deed  is  executed  not  by  the  grantor  personally, 
but  by  attorney,  the  power  of  attorney  must  be  produeed 
and  examined. 

If  executed  prior  to  the  passing  of  the  29  Vic,  cap.  28 
(18th  September,  ISGo),  evidence  is  necessary  that  the  author 

1.  1  Byth.  Gon.  90  ;  5  Byth.  ( 'on.  20  ;  .and  see  White  v.  Wakefield,  7  Sim.  104. 

2.  Lee  on  Abs.,  418,  471  ;  Baldwin  v.  Duignan,  (5  (Irant,  u./0. 

3.  29  Vic.  c.  24,  s.  (i6 ;  Ont.  Stat.  31  Vic.  c.  "^O,  s.  (iS. 

4.  Dart  on  Vendors,  300. 
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of  the  power  was   living 
cuted. 

The  evidence  may  be  dispensed  with  in  two  cases ;  (1)  If 
the  power  of  attorney  is  thirty  years  old,  and  possession  of 
the  property  has  gone  according  to  the  deed  for  that  period, 
the  presumption  may  be  made,  without  further  evidence, 
that  the  appointor  was  living  when  the  deed  was  execut- 
ed.^ (2.)  If  the  power  of  attorney  was  executed  after  the 
18th  September,  1865,  its  terms  should  be  considered  with 
reference  to  the  23d  section  of  the  Property  and  Trusts 
Act,'-  which  enacts  that  in  case  a  power  of  attorney  "  pro- 
vides that  the  same  ma^  be  exercised  in  the  name  and  on 
the  behalf  of  the  heirs  or  devisees,  executors  or  administra- 
tors of  the  person  executing  the  same,  or  provides  by  any 
f(jrm  of  words  that  the  same  shall  not  be  revoked  by  the 
death  of  the  person  executing  the  same,  such  provision  shall 
be  valid  and  effectual  to  all  intents  and  purposes,  both  at  law 
and  in  equity,  according  to  the  tenor  and  effect  thereof" 

The  power  may  also  be  well  exercised  notwithstanding 
the  appointor's  death,  if  the  party  had  no  notice  of  the 
death  when  the  deed  was  executed  and  the  transaction  com- 
pleted f  but  a  purchaser  is  not  bound  to  accept  a  title  de- 
pending upon  a  former  owner's  appearing  to  have  had  no 
notice  of  what  would  otherwise  invalidate  the  title.* 

The  deeds  must  also  be  carefully  examined  to  see  that  the 
wife  of  every  former  owner  duly  barred  her  dower. 

Prior  to  the  11th  of  May,  1839,  it  was  necessary^  to  render 
a  bar  of  dower  by  the  grantor's  wife  eflfectual,  that  she  should 
be  examined  touching  her  consent  to  bar  her  dower,  and 
that  a  certificate  of  such  examination  should  be  endorsed 
upon  the  deed. 


1.  Cov.  Con.  Ev.  37.  2.  29  Vic.  c.  28. 

4.  Francis  v.  St  Germain,  6  Gr.  636. 

5.  37  Geo.  3,  c.  7  ;  48  Geo.  3,  c,  7  ;  50  Geo.  3,  c.  10. 


3.  Ibid.  sec.  24. 
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Since  the  11th  May,  1839,  a  wife  joining  with  her  hus- 
band in  a  deed  or  conveyance  containing  a  release  of  dower 
is  suflScient  without  any  examination  or  acknowledgment' 
But  when  a  woman  bars  her  dower  by  a  deed  to  which  her 
husbtind  is  not  a  party,  it  is  still  necessary  for  he  -  ; 
examined,  and  to  have  a.  certificate  of  the  examination  en- 
dorsed on  the  deed.'^ 

If  there  is  any  deed  in  which  the  grantor's  wife  does  not 
join,  evideuce  should  be  obtained  that  the  grantor  was  un- 
married at  the  time,  or  that  his  wife  is  since  dead,  or  that 
for  some  reason  she  is  not  entitled  to  dower.' 

Until  recently,  where  one  of  the  grantors  in  any  deed  was 
a  married  woman,  care  had  to  be  taken  to  sec  that  a  proper 
certificate  of  her  having  executed  the  deed,  and  of  her  exam- 
ination before  a  Judge  or  two  Justices  of  the  Peace  was  en- 
dorsed, that  it  was  correct  in  form,  and  shewed  that  the 
examination  was  taken  on  the  day  of  the  execution  of  the 
deed.*  But  by  "The  Married  Woman's  Real  Estate  Act^ 
1873,"  the  necessity  for  such  examination  and  certificate  is 
dispensed  with,  and  a  married  woman  may  now  with  her 
husband's  consent  convey  real  estate  or  any  interest  therein, 
release  and  extinguish  powers,  and  appoint  an  attorney  as 
a  feiPfiP,  sole.  By  the  same  act  every  conveyance  heretofore 
executed  by  a  married  woman  of  or  affecting  her  real  estate, 
in  which  her  husband  has  joined,  is  to  be  taken  as  valid  and 
effectual  to  have  passed  the  estate  professed  to  be  conveyed, 
notwithstanding  the  want  of  a  certificate,  and  notwithstand- 
ing any  irregularity,  informality  or  defect  in  the  certificate 
(if  any),  and  notwithstanding  that  the  conveyance  may  not 

1.  2  Vic.  c.  6.  8.  .3;  Con.  Stat.  U.  (J.  c.  84,  s.  4;  and  see  Reward  v,  Scott,  2 
Cham.  R.  274 ;  Hill  v.  Greenwood,  23  Q.  B.  U.  C.  404.  But  see  Miller  v. 
Wyllie,  17  C.  P.  U.  C. 

2.  Con.  Stat.  U.  C.  c.  84,  ss.  6,  7,  8,  9. 

3.  Dyke  v.  Rendall,  2  D.  M.  &  G.  209;  Thompson  v.  Watts,  2  J.  &  H.  291. 

4.  Con.  Stat.  U.  C,  c.  85,  s.  2. 
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have  been  executed,  acknowledged  or  certified  as  required 
by  any  act  heretofore  in  force,  or  not  executed  by  the  mar- 
1  ied  woman  in  presence  of  her  husband,  or  on  the  same  day 
or  at  the  same  place  at  which  it  was  executed  by  her 
husband. 

It  is  necessary  that  the  husband  should  join  in  the  deed, 
and  his  merely  signing  and  sealing  is  not  sufficient,  he  must 
be  named  as  a  party  to  it.* 

Enquiry  must  also  be  made  whether  all  mortgages  have 
been  duly  discharged.  The  fact  that  a  mortgage  previously 
existing  appears  to  have  been  discharged  by  a  certificate 
under  the  statute,  does  not  relieve  the  purchaser's  solicitor 
from  the  responsibility  of  examining  the  certificate  of  dis- 
charge. 

The  statute'^  giving  such  a  certificate  the  effect  of  a  re- 
conveyance, rendered  it  imperative,  that  it  should  be  in  the 
form  prescribed  by  the  act,  and  duly  proved  by  the  oath  of 
a  subscribing  witness.  The  form  given  in  the  act  showed 
that  two  witnesses  were  necessary  to  its  due  execution,  and 
the  Registry  Act  of  1865,'  expressly  requires  two  witnesses, 
but  the  subsequent  Act  of  1807,*  declares  that  one  witness 
shall  be  sufficient. 

Since  the  18th  September,  18G5,  it  is  not  imperative  that 
the  certificate  shall  follow  exactly  the  form  prescribed,  the 
words  "  or  to  the  like  effect,"  being  used.' 

The  statute"  further  provided  that  upon  such  a  certificate 
being  presented  to  the  Registrar  of  the  county,  he  may  write 
the  word  "  discharged"  and  affix  his  name  in  the  margin  of 
the  register,  wherein  the  mortgage  has  been  registered,  and 

1.  Doe  d.  Bradt  v.  Hodgkins,  2  U.  C.  Jur.  213;  Foster  v.  Beal,  15  Grant,  244. 

2.  9  Vic.  c.  34,  s.  23 ;  Con.  Stat.  U.  C.  c.  89,  a.  57. 

3.  29  Vic.:e.  24,  s.  58. 

4.  Ont.  Stat.  31  V.  c.  20,  s.  60. 

6.  29  Vic.  c.  24,  s.  58 ;  Ont.  Stat.  31  Vic.  c.  20,  s.  60. 
6.  Con.  Stat.  U.  C.  c.  89,  s.  58. 


10 


INTRODUCTION. 


the  same  shall  be  deemed  a  discharge  thereof;  and  such 
certificate  shall  be  filed  and  numbered,  and  entered  in  the 
margin  of  the  register,  under  the  word  dischar^/ed. 

By  the  Registry  Acts  of  18C5,'  and  1867,-  the  Registrar  is 
to  register  the  certificate  at  full  length  in  its  proper  order, 
and  number  it  like  other  instruments,  and  he  is  to  make,  in 
a  prescribed  form,  and  sign  an  entry  in  the  mai'gin  of  the 
register,  wherein  the  mortgage  is  registered. 

To  make  the  certificate  eflfectual  as  a  reconveyance,  it 
would  appear  that  all  these  requirements  must  be  strictly 
complied  with,  for  the  words  of  the  statute  are,  "  such  cer- 
tificate so  registered  shall  be  as  valid  and  effectual  in  law  as 
a  release  of  such  mortgage,  and  as  a  conveyance  to  the  mort- 
gagor, his  heirs,  executors,  administrator  or  assigns,  or  any 
person  lawfully  claiming  by,  through  or  under  him  or  them, 
of  the  original  estate  of  the  mortgagor."  * 


Although  the  executor  or  administrator  of  a  deceased 
mortgagee  may  dischaige  a  mortgage  under  the  statute, 
which  will  have  the  effect  of  a  reconveyance,  he  could  not 
sell  or  assign  the  legal  estate  in  the  land  prior  to  19th  De- 
cember, 1869.*  But  by  a  recent  statute,  the  powers  of 
executors  and  administrators  as  to  dealing  with  mortgages 
have  been  extended,  and  they  can  now  execute  assignments 
"  which  shall  be  as  effectual  as  if  the  same  had  been  made  by 
the  person  having  the  legal  estate."  ^ 

A  discharge  executed  by  one  of  several  executors  is  not  a 
valid  discharge,  all  should  join.*     A  foreign  administrator 

1.  29  vie.  c.  24,  8,  53. 

2.  Ont.  Stat.  31  Vic.  c.  20,  8.  60. 

3.  Con.  Stat.  U.  C.  c.  89,  s.  59 ;  29  Vic.  c.  24,  s.  .58 ;  Ont.  Stat.  31  Vic.  c.  20,8.  60. 

4.  Robinson  v.  Byers,  9  Grant,  572. 

5.  Ont.  Stat.  32  V.  c.  10.    This  Act  repeals  Con.  Stat.  U.  C.  c.  87,  s.  5. 

6.  McPhadden  v.  Bacon,  13  Grant,  591.    But  see  Ont.  Stat,  31  Vic.  c.  20,  a.  62 
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cannot  give  an  ertectual  discharge  ;  to  do  so  he  must  first 
take  out  letters  of  administration  in  this  Province.' 

In  the  examination  of  the  various  documents  produced  as 
evidence  of  a  title,  the  most  scrupulous  care  is  requisite  on 
the  part  of  the  purchaser's  solicitor.  The  remarks  of  Mr- 
Dart  in  his  work  on  vendors,  as  to  the  duty  of  a  solicitor  in 
examining  the  abstract  with  the  deeds  are  well  deserving  of 
attention.  He  says  : — "  The  object  of  the  examination  is  to 
ascertain,  1st,  that  what  has  been  abstracted  is  correctly 
abstracted ;  2ndly,  that  what  is  omitted  is  clearly  imma- 
terial ;  3rdly,  that  the  documents  are  perfect  as  respects 
execution,  attestation,  indorsed  receipts,  registration,  stamps, 
&,c.  ;  and  4thly,  that  there  are  no  indorsed  notices,  nor  any 
circumstances  attending  the  mode  of  execution,  attestation, 
&c.,  &c.,  calculated  to  excite  suspicion.  Anything  out  of 
the  ordinary  course — such  as  the  unusual  position  of  the 
indorsed  receipt — .should  be  made  the  subject  of  inquiry. 
Every  part  of  every  document  ought  to  be  read  through  . 
notice  of  an  incumbrance  is  equally  notice  whether  con- 
tained in  one  or  another  part  of  a  deed ;  and  if  an  important 
point  be  overlooked,  the  purchaser,  after  the  conveyance  is 
executed  and  the  purchase  money  is  paid,  will  have  no 
remedy  against  the  vendor  unless  it  falls  within  the  cove- 
nants for  title  ;  and  this  apparently,  although  the  abstract 
may  have  been  incorrect ;  perhaps  few  of  the  most  important 
duties  of  a  solicitor  are  so  frequently  performed  in  a  per- 
functory maimer."  - 

The  case  of  Kennedy  v.  Green,'^  is  an  important  case  on 
the  subject  of  suspicious  circumstances  amounting  to  notice  ; 
and  there  it  was  held  that,  "  whatever  is  notice  enough  to 

1.  Re  Thorpe,  1.5  Grant,  76, 

2.  Dart  on  Vendors,  381 . 

3.  3  M.  &  K.  099.  And  see  Northwood  v.  Keating,  17  Grant,  347  ;  18  Gr.  643, 
as  to  alterations  in  a  deed,  and  the  onu.s  of  proof. 
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excite  attention,  and  put  the  party  on  his  guard,  and  call  for 
enquiry,  is  also  notice  of  everything  to  which  it  is  after- 
wards found  that  such  enquiry  might  have  led,  although  all 
was  unknown  for  want  of  the  investigation." 

In  that  case  the  Lord  Chancellor  said  : — "  The  contents  of 
the  instrument  itself  were  perhaps  calculated  to  rouse  sus- 
picion, and  prompt  enquiry.  But  the  back  of  the  deed  was 
checkered  all  over  with  suspicious  appearances.  The  title 
of  the  deed,  not  in  the  engrossing  hand,  but  written  in  a 
somewhat  slovenly  way,  and  with  the  words  of  the  title  of 
diffei'ent  sizes,  beget  a  suspicion  of  hurry  and  imperfection 
in  the  preparation  of  the  instrument.  When  does  a  stationer 
ever  send  such  a  blank  indenture  out  of  his  office,  unless 
when  pressed  for  singular  despatch.  Then  the  receipt  written 
across  one  told  into  a  second  square  sideways,  and  the  sig- 
nature in  the  like  manner  running  into  the  second  square. 
But,  above  all,  the  receipt  removed  far  from  the  top,  and 
leaving  such  a  space  as  might  by  the  holder  of  the  deed, 
supposing  that  space  to  have  been  left  in  blank,  have  been 
filled  up  in  any  manner  he  chose.  This  was  at  once  a  cir- 
cumstance to  excite  the  greatest,  the  most  jealous  suspicion, 
■  •  •  •  every  unusual  circumstjince  is  a  ground  of  suspi- 
cion, and  prescribes  enquiry  ;  and  I  hold  the  receipt  written 
here  in  a  way  to  enable  any  person  to  commit  a  gross  fraud 
— a  way  for  that  reason  never  adopted — was  abundant 
grounds  for  suspicion,  and  demanded  inquiry  and  explana- 
tion. When  to  this  we  add  the  further  unusual  circum- 
stance of  the  party's  name  being  written  on  the  square 
below,  and  with  a  fold  between  it  and  the  receipt,  so  that 
it  was  most  probably  written  when  the  receipt  was  folded 
down,  assuredly  no  one  can  hesitate  in  pronouncing  that 
whoever,  especially  a  man  of  business,  looked  at  the  deed, 
must  have  conceived  such  suspicions  as  to  call  for  inquiry." 

In  considering  the  evidence  adduced  in  support  of  any 
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title,  the  practice  of  good  conveyancers  is  more  strict  than 
that  of  courts  of  justice,  in  weighing  the  sufficiency  of  evi- 
dence ;  but  in  determining  its  admissibility  more  lax.^  That 
they  should  be  more  strict  in  weighing  the  sufficiency  of 
evidence  seems  to  be  an  effect  of  the  difference  in  the  posi- 
tion of  the  parties  ;  that  they  determine  with  less  strict- 
ness as  to  its  admissibility  seems  to  result  from  the  differ- 
ence in  the  powers  and  functions  of  those  bj-^  whom  the 
evidence  is  to  be  judged. 

The  rule  applies  generally  to  presumptions  of  fact,  which 
conveyancers  are  slower  in  raising  than  Courts  of  Justice. 
Thus  a  seven  years'  absence  without  tidings,  though  it  pre- 
vails as  evidence  of  death  in  ejectment,  is  clearly  insufficient 
as  between  vendor  and  purchaser.  * 

Besides  the  greater  difficulty  of  retracing  an  erroneous 
step,  there  exists  another  cause  of  difference  from  forensic 
practice,  in  the  more  extensive  office  of  conveyancer's  evi- 
dence, which  is  to  afford  reasonable  satisfaction  to  the  pur- 
chaser that  the  title  is  good  against  all  the  world,  and  not 
merely  like  that  of  evidence  in  litigation,  that  it  is  sufl&cient 
to  prevail  against  certain  contending  parties' 

Again,  conveyancer's  evidence  is  necessarily  for  the  most 
part  exparte.  A  vendor  may  therefore  be  required  to  fur- 
nish evidence  which  would  be  dieted  by  adverse  proceed- 
ings, to  prove  or  disprove  fiicts  which,  if  he  were  a  party 
litigant,  it  would  be  the  business  of  his  opponent  to  negative 
or  establish. 

It  may  be  laid  down  as  a  general  rule,  that  a  purchaser 
can  in  strictness,  require  evidence  of  all  facts  material  to  the 
title  from  the  date  at  which  its  regular  deduction  com- 
mences, whether  such  facts  are  to  be  used  as  positive  or 
negative  proofs ;  that  is,  proof  of  all  facts  whose  existence 


1.  Hubback  on  Sue.  63. 
3.  Hubback  on  Sue,  63. 


2.  Dart  on  Vendors,  315,  318. 
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must  be  either  proved  or  assumed  in  order  to  establish  affir- 
matively the  vendor's  title,  e.g.  the  heirship  of  a  vendor  who 
claims  by  descent,  and  of  all  facts  whose  existence  must  bo 
either  proved  or  assumed,  in  order  to  establish  such  title 
merely  by  displacing  the  known  or  presumptive  title  of 
others;  as  the  fiiilure,  determination,  or  release  of  some 
prior  estate  or  incumbrance,  whose  exisj.ence  is  either  known 
or  may  be  presumed,  as  between  vendor  and  purchaser.  So 
also  he  may  require  a  satisfactory  explanation  of  matters 
which  tend  to  impeach  the  validity  of  the  abstracted  in- 
struments. '  But  a  purchaser  cannot  compel  the  vendor  to 
procure  evidence  for  the  purpose  of  negativing  mere  possi- 
bilities, although  he  may  require  him  to  answer,  to  the  best 
of  his  knowledge,  any  relevant  questions  on  the  subject,  and 
to  furnish  all  evidence  in  his  possession  or  power.  ^ 

By  a  "marketable  title"  is  meant  such  a  title  as  the  Court 
of  Chancery  would  force  upon  an  unwilling  purchaser.^  The 
settled  rule  of  the  Court  of  Chancery  is  not  to  compel  a  pur- 
chaser to  accept  a  doubtful  title.  Upon  the  question  what 
is  a  doubtful  title  within  the  lule,  each  case  must  of 
course  depend  on  its  own  circumstances.  The  doubt,  how- 
ever, must  be  a  grave  and  reasonable  doubt,*  moral  not 
mathematical,  certainty,  being  required  in  matters  of  title, 
and  remote  po,ssibilities,  and  mere  matter  of  suspicion  being 
disn^garde  J. " 

In  Pyrke  v.  Waddingham,  where  the  question  turned  on  an 
instrument  of  doubtful  construction,  Vice-Chancellor  Turner 
laid  down  the  following  rules  as  resulting  from  the  autho- 


FMmonds,  1  D.  F.  &  J. 


1.  Dart  on  Vendors,  304. 

2.  Ibid.  304. 

3.  Pyrke  v.  Waddingham,  10  Hare  8 ;  Moulton  v, 
240  ;  Francis  v.  St  Germain,  0  Grant,  036. 

4.  Lincoln  v.  Archdecitne,  1  Coll.  102. 

5.  Hillary  v.  Waller,  12  Ves.  252. 

6.  McQueen  v.  Faniuhar.  11  Ves.  407 ;  Warde  v.  Dixon,  28  L.  J.  N.  S.  ch. 
321;  Cattell  v.  Corrall,  4  Y.  &  C.  Ex.  237. 
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Titles  on  this  subject: — 1.  That  the  Court  will  not  hold 
a  title  to  be  good,  even  though  its  now  opinion  may  be 
favourable,  when  other  competent  persons  might  reason- 
ably entertain  a  different  opinion,  or  when  the  purchaser,, 
if  compelled  to  take  the  title,  might  be  exposed  to  substan- 
tial and  not  merely  idle  litigation  ;  and  that  in  determining 
each  case,  it  must  not  be  lost  sight  of  that  the  Court  has  no 
means  of  binding  the  question  as  against  adverse  claimants,' 
or  of  indenmifying  the  purchaser,  if  its  own  opinion  should 
turn  out  not  to  be  well  founded ;  and  that  in  cases  where 
the  title  may  be  affected  by  rights  which  may  hereafter 
arise,  it  is  the  duty  of  the  Court  to  act  as  if  those  rights  had 
actually  arisen  and  were  in  the  course  of  active  litigation. 

2.  That  where  the  doubt  arises  on  a  question  of  general  law, 
the  result  will  depend  on  whether  the  law  is  or  is  not  settled.'' 

3.  If  the  doubt  is  on  the  construction  of  a  particular  instru- 
ment, the  Court,  even  though  itself  not  doubtful,  must  con- 
sider whether  it  would  trust  its  own  money  on  the  title,  or 
at  least  whether  the  doubt  is  so  reasonable  that  the  property 
would  be  left  in  the  purchaser's  hands  unmarketable.  4.  If 
the  doubts  may  be  affected  by  extrinsic  circumstances  which 
neither  the  purchaser  nor  the  court  can  satisfactorily  inves- 
tigate, specific  performance  must  be  refused.^ 

The  rules  laid  down  and  the  conclusion  anived  at  in 
Pyrke  v.  Waddingham,  were  commented  on  by  Lord  Ro- 
miily  in  a  recent  case,^  when  the  principles  laid  down  were 
a})proved  of,  but  the  decision  disapproved  of,  and  not  fol- 
lowed under  precisely  similar  circumstances.  In  that  case 
Lord  Roniilly  laid  it  down  that  the  Court  will  not  decree 

1.  This  «lifticulty  does  not,  of  course,  occur  on  proceedings  under  the  Act  for 
Quieting  Titles. 

2.  See  Collard  v.  Sampson,  4  D.  M.  &  G.  224. 

',\    See  Tjowes  v.  liush,  14  Ves.  547;  Franklin  v.  Lord  Brownlow,  14  Ves.  650; 
Hartley  v.  Smith,  Buck.  .%8. 
4.  Mullings  V.  Trinder,  J..  Pv.  10  Eq.  449. 
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■specific  performance  where  the  validity  of  the  title  depends 
upon  facts,  or  a  fact  the  exact  accuracy  of  which  the  Court 
has  no  means  of  judging.  He  also  laid  down  that  the  judge 
ought  to  enforce  the  title  whenever  he  really  and  sincerely 
believes  that  a  man  of  sense  will  not  differ  from  him  on  the 
construction  he  has  come  to  in  that  particular  case.  ^ 

From  several  recent  decisions  it  would  seem  that  the 
Court  is  not  now  so  decided  in  refusing  to  force  on  a  pur- 
chaser a  title  about  which  others  and  even  eminent  convey- 
ancers have  doubts.  Thus,  in  one  case,'^  the  Court  compelled 
a  purchaser  to  take  a  title  to  which  he  had  objected  on  the 
advice  of  Mr.  Dart,  himself  one  of  the  'conveyancing  counsel 
of  the  Court.  It  is  true  the  rule  may  still  prevail  that 
where  a  judge  finds  against  the  title,  the  appellate  court  will 
not  force  it  on  a  purcliaser,^  ytst  L.  J.  Turner  qualified  that 
by  saying  "  unless  opinion  clearly  erroneous."  * 

The  rule,  also,  as  to  titles  about  which  there  may  be  future 
litigation,  adverse  interests  not  being  bound,  must  be  some- 
what modified.  In  Spencer  v.  Topham,^a  solicitor  having 
purchased  an  estate  from  his  client,  afterwards  sold  it.  On  a 
bill  for  specific  performance  by  the  purchaser  from  the  soli- 
citor against  a  person  to  whom  he  had  sold,  the  title  was 
objected  to  on  the  ground  of  purchase  by  a  solicitor  from  a 
client.  The  argument  being  pressed  that  the  Court  would 
not  force  a  doubtful  title  on  a  purchaser,  and  that  although  the 
Court  would  not  invalidate  the  purchase  by  the  solicitor  from 
his  client,  yet  the  client's  heir  would  not  be  bound  by  the  pro- 
ceedings, and  might  possess  or  obtain  stronger  evidence  and 
ultimately  succeed  in  avoiding  the  transaction,  the  Master  of 
the  Rolls  said  he  could  not  attend  I  that  suggestion,  and 
made  the  purchaser  accept  the  title. 

1.  And  see  Wrigley  v.  Sykes,  20  Beav.  348;  Alexander  v.   Mills,  L.  R. 
Chan.  132.  2.  Hainilton  v.  Buckmaster,  L.  R.  3  Eq.  328. 

3.  Hamilton  v.  Buckmaster,  L.  R.  3  Eq.  328. 

4.  Collier  v.  McKean,  L.  R.  1  Chan.  81.  6.  22  Beav.  582. 
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REGISTRATION. 

The  deeds  having  been  produced  and  examined,  searches 
must  be  made  in  the  County  Registry  Office,  to  see  that  the 
various  requirements  of  the  Registry  laws  have  been  com- 
plied with.  It  has  been  held  in  this  Province  that  in  case 
of  a  registered  title,  a  vendor  cannot  make  out  a  good  title 
unless  all  the  deeds  are  registered.* 

The  certificate  of  the  Registrar,  or  his  Deputy,  endorsed 
upon  a  deed,  is  prima  facie  evidence  of  registration.^  It  is 
however,  only  prima  facie  evidence,  and  does  not  prevent  a 
party  from  showing  that  there  was  no  actual  registry  of  the 
deed,  or  that  the  registration  is  void  for  non-compliance  with 
the  formalities  reciuired  by  the  Statute. 


I 

1 


?   1 


R. 


In  Doe  d.  McLean  v.  Manahan,'^  the  late  C.  J.  Robinson, 
speaking  of  the  3oth  Geo.  III.,  c.  5,  said,  the  statute  "  makes 
^such  certificate  prima  facie  evidence  only  of  the  registry 
with  a  viev/  merely  to  sufficiency  and  facility  of  proof  in 
the  first  instance :  but  such  certificate  is  not  to  be  taken  as 
incontrovertible  evidence  of  the  fact  so  as  exclude  all  proof 
to  the  contrary.  If  it  were  to  be  taken  as  incontrovertible 
evidence,  then  all  people  would  hold  their  estates  at  the 
mercy  of  a  Registrar,  who  could  give  effect  to  deeds  at  his 
pleasure  by  giving  false  certificates  of  re/jistry  never  made." 

1.  Kitchen  v.  Murray,  16  C.  P.  U.  C.  69 ;  Brady  v.  Walla,  17  Grant,  7^. 

2.  m  Geo.  III.  c.  5,  a.  13;  9  Vic.  c.  34,  s.  9 ;  Con.  Stat  U.  C.  c.  89,  8. 
29  Vic.  c.  24,  8.  31  ;  Ont.  Stat  31  Vic  c.  20,  s.  5a 

3.  1  Q.  B.  U.  C.  496 
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And  Hagerman  J.  said,  the  certificate  of  registry  "  may  be 
rebutted  by  evidence  of  facts  showing  it  to  be  fraudulent  and 
void." 

In  Robson  v.  Waddell, '  Draper  C.  J.  said,  "  It  might  be 
argued  that  a  memorial  of  this  prior  deed  was  in  fact  entered 
in  the  registrj"^  book,  and  that  the  registration  of  the  deed 
was  certified  on  the  back  thereof  by  the  Registrar,  and  that 
both  these  acts  were  completed  before  the  execution  of  the 
subsequent  mortgage,  but  the  answer  is,  that  such  a  memo- 
rial as  by  the  act  is  directed  has  never  been  entered,  and 
therefore  the  certificate  of  the  Registrar  wants  the  necessary 
foundation,  and  though  the  statute  makes  the  certificate  of 
the  Registrar  evidence  of  registration  in  all  Courts  of  Re- 
cord, it  is  not  made  conclusive,  so  that  parties  interested 
cannot  go  behind  it  and  shew  that  the  statute  has  not  been 
complied  with." 

The  importance  of  searching  the  registry  office  carefully, 
and  seeing  that  the  requirements  of  the  act  have  been  com- 
plied with,  will  be  apparent,  when  it  is  remembered  that 
defective  registration  is  not  notice,  '^  and  also  because  in  the 
case  of  a  registered  title  a  vendor  cannot  make  a  good  title 
unless  all  the  deeds  are  registered. 

It  is  true  that  by  the  recent  Registry  Acts,  many  defects 
in  past  registrations,  which  might  otherwise  have  been  raised 
as  objections,  are  cured;  the  statute"  declaring,  that  "no 
registration  of  any  deed  or  instrument  heretofore  made  shall 
be  deemed  or  adjudged  void  by  reason  of  the  name  or  names, 
residence  or  residences,  addition  or  additions,  of  the  witness 
or  witnesses  to  such  deed  or  instrument  being  improperly 
given  or  described  in  the  registered  memorial  thereof,  or 
being  in  part  or  altogether  omitted  from  such  memorial,  or 

1.  24  Q.  B.  U.  C.  58. 

2.  Boucher  v.  Smith,  9  Grant,  347 ;  Reed  t.  Whitehead,  10  Grant,  446. 

3.  29  Vic.  c.  26.  s.  78 ;  Ont.  Stat.  31  Vic.  c.  20,  s.  80. 
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by  reason  of  any  clerical  error  o;   omission  of  a  formal  or 
technical  character  therein," 

In  every  case,  however,  where  the  registration  of  deeds 
prior  to  these  acts  is  found  to  be  defective,  it  will  still  require 
consideration  whether  the  defect  is  of  such  a  formal  or  tech- 
nical character  as  to  be  cured  by  the  foregoing  enactments. 

The  first  Registry  Act '  was  passed  at  an  early  period  in 
the  histoiy  of  the  Province.  The  object  of  the  Legislature 
in  establishing  a  system  of  registration,  was  to  enable  any 
one  dealing  with  property  from  time  to  time,  to  know 
whether  it  was  affected  by  any  existing  deed  or  convey- 
ance, and  to  compel  the  registration  of  so  much  of  such 
deed  or  conveyance  as  would  afford  this  knowledge,  on  the 
penalty  in  default  thereof  of  its  being  held  void.  "^ 

By  the  original  act"  registration  was  not  made  impera- 
tive ;  but  it  was  enacted, — "  That  from  and  after  the  confir- 
mation of  all  or  any  lands  to  any  person  or  persons  by  grant 
from  the  Crown,  under  the  seal  of  the  Province,  a  memorial 
of  all  deeds  and  conveyances  which  shall  be  made  and  exe- 
cuted, and  of  all  wills  and  devises  in  writing  made,  or  to  be 
made,  and  published  when  the  devisor  or  testator  shall  die, 
after  making  and  publishing  of  the  same,  of  or  concerning, 
and  whereby  any  lands,  tenements  or  hereditaments  in  any 
County  or  Riding  of  this  Province  may  be  anywise  affected 
in  law  or  equity,  may,  at  the  election  of  the  party  or  parties 
concerned,  be  registered ;  and  that  every  deed  and  convey- 
ance that  shall  at  any  time  after  any  memorial  is  so  regis- 
tered, be  made  and  executed  of  the  lands,  tenements  or 
hereditaments,  or  any  part  thereof,  comprised  or  contained 
in  any  such  memorial,  shall  be  adjudged  fraudulent  and  void 
as  against  any  subsequent  purchaser  or  mortgagee  for  valu- 


1.  35  Geo.  III.  c.  5. 

3.  36  Geo.  III.  c.  6,  8.  2. 


2.  Reed  v.  Whitehead,  10  Grant,  452. 
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able  consideration,  unless  such  memorial  be  registered  as  by 
this  act  is  directed,  before  the  registering  of  the  memorial 
of  the  deed  or  conveyance  under  which  such  subsequent 
purchaser  or  mortgagee  shall  claim,  and  that  every  devise 
by  will  of  the  lands,  tenements  or  hereditaments,  or  any 
part  thereof,  mentioned  or  contained  in  any  memorial  as 
aforesaid,  that  shall  be  made  and  published  after  the  regis- 
tering of  such  memorial,  shall  be  adjudged  fraudulent  and 
void  against  a  subsequent  purchaser  or  mortgagee  for  valu- 
able consideration,  unless  a  memorial  of  such  will  be  regis- 
tered in  such  manner  as  hereinafter  directed." 


By  an  act'  passed  two  years  later,  after  reciting  that 
lands  had  been  intended  to  be  conveyed  by  deeds  of  bargain 
and  sale,  and  that  such  deeds  not  having  been  enrolled  in 
any  Court  of  Record  were  invalid,  it  was  enacted, — "  That 
wherever  any  lands  have^  been  sold,  or  shall  hereafter  be 
sold  under  deed  of  bargain  and  sale,  and  such  deed  of  bar- 
gain and  sale  hath  been,  or  shall  hereafter  be  duly  enregis- 
tered  in  the  Registry  Office  of  the  County  in  which  such 
lands  are  situate,  agreeably  to  the  provisions  of  the  Act 
35  Geo.  III.,  c.  5,  the  same  shall  be,  and  is  hereby  declared 
to  be,  a  good  and  valid  conveyance  in  law." 

Subsequently,  it  was  enacted  by  the  4  Wm.  IV.,  c  1,' 
"  That  after  the  passing  of  this  act  a  deed  of  bargain  and 
sale  in  this  Province  shall  not  be  held  to  require  enrolment 
or  to  require  registration  to  supply  the  place  of  enrolment 
for  the  mere  purpose  cf  rendering  such  bargain  and  sale  a 
valid  and  effectual  conveyance  for  passing  the  land  thereby 
intended  to  be  bargained  and  sold,  provided  always  that  the 
necessity  of  registering  any  such  deed  of  bargain  and  sale  in 
the  registry  of  the  County  in  which  the  land  is  situate,  in 


1.  37  Gee,  III;  c.  8. 


?,  Sec.  47 
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order  to  guard  against  a  subsequent  purchaser  of  the  same 
lands,  obtaining  title  by  prior  registry  shall  continue  as  be- 
fore the  passing  of  this  act." 

In  1846,  all  the  then  existing  statutes  as  to  registration 
were  repealed,  and  an  act  passed,  consolidating  and  amend- 
ing the  Registry  laws. 

By  that  act,*^  the  2nd  section  of  the  35  Geo.  3,  c.  5,  was 
re-enacted  in  totidem  verbis;  and  it  was  further  provid- 
ed,^ that  wills  or  the  probate  thereof,  should  be  recorded 
within  the  space  of  twelve  months  after  the  death  of  the 
testator,  and  it  was  declared  that  such  registration  "  shall  be 
as  valid  and  effectual  against  subsequent  purchasers,  as  if  the 
same  h  d  been  recorded  immediately  after  the  death  of  such 
respective  devisor,  testator  or  testatrix;  anything  herein 
contained  to  the  contrary  thereof  in  anywise  notwithstand- 
ing :  provided  always,  that  in  case  the  devisee  or  person  or 
persons  interested  in  the  lands,  tenements  or  hereditaments, 
devised  in  any  such  will  as  aforesaid,  by  reason  of  the  con- 
testing such  will,  or  by  any  other  inevitable  difficulty,  with- 
out his,  her  or  their  wilful  neglect  or  default,  shall  be  dis- 
abled from  the  recording  the  same  within  the  respective 
times  hereinbefore  limited,  then  and  in  such  case  the  record- 
ing the  same  within  the  space  of  twelve  months  next  after 
his,  her  or  their  attainment  of  such  will  or  probate  thereof, 
or  the  removal  of  the  impediment  aforesaid,  shall  be  a  suffi- 
cient recording  within  the  meaning  of  this  Act ;  anything 
herein  contained  to  the  contrary  hereof  notwithstanding." 

A  further  alteration  and  amendment  of  the  Registry  Law 
took  place  in  1850,  and  in  the  act*  then  passed,  the  option 
given  as  to  registering  deeds  was  taken  away,  and  it  was 
enacted,^ — "  That  after  any  grant  from  the  Crown  of  any 


1.  9 Vice  34. 

4.  13  &  14  Vic.  c.  63. 


2.  Sec.  6. 
5.  Sec«  3. 


3.  Sec.  12. 


22 


REGISTRATION, 


lands  in  Upper  Canada,  and  deed  patent  thereof  issued, 
every  deed,  devise  or  other  conveyance  which  shall  be  exe- 
cuted at  any  time  after  the  first  day  of  January,  1851, 
whereby  any  lands,  tenements  or  hereditaments  in  Upper 
Canada  may  be  in  any  wise  affected  in  Law  or  Equity,  shall 
be  adjudged  fraudulent  and  void,  not  only  against  any  sub- 
sequent purchaser  or  mortgagee  for  valuable  consideration, 
but  also  against  a  subsequent  judgment  creditor  who  shall 
have  registered  a  certificate  of  his  judgment,  unless  such 
memorial  be  registered  as  by  the  said  first  recited  act,'  is 
specified  before  the  registering  of  the  memorial  of  the  deed, 
devise  or  conveyance,  or  the  certificate  of  the  judgment  un- 
der which  such  subsequent  purchaser,  mortgagee  or  judg- 
ment creditor  respectively  shall  claim,  subject,  nevertheless, 
as  to  devisees,  to  the  provisions  contained  in  the  I2th  sec- 
tion thereof ;  provided  always,  that  nothing  herein  contained 
shall  be  construed  to  affect  the  right  of  equitable  mortgagees 
as  now  recognized  by  the  Court  of  Chancery  in  this  Pro- 
vince." 

By  the  next  section,^  ^"'jer  reciting  that  the  doctrine  of 
tacking  had  been  found  productive  of  injustice,  and  required 
correction,  it  was  enacted,  that  deeds  should  take  priority 
according  to  registration,  and  if  not  registered,  according  to 
the  time  of  execution.  And  by  the  8th  section,  it  was  pro- 
vided,— "  that  the  registry  of  any  deed,  conveyance,  will  or 
judgment  under  the  first  recited  act,'  or  this  act,  affecting 
any  lands  or  tenements,  shall  in  equity  constitute  notice  of 
such  deed,  conveyance,  will  or  judgment,  to  all  persons 
claiming  any  interest  in  such  lands  or  tenements  subsequent 
to  such  registry." 

The  16th  Vic,  c.  187,  made  provision,*  that  whenever,  after 
the  passing  ot  the  Act,  a  deed  should  be  executed  under  a 


1.  9  Vic.  c.  34. 
a  9  Vic.  c.  34. 


2.  Sec.  4. 
4.  Sec.  7. 
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power  of  attorney  from  the  grantor,  a  memorial  of  the  power 
might  he  registered  in  the  same  manner  and  upon  the  same 
evidence  as  the  memorial  of  a  deed. 

In  1855,  statutory  provision  was  made^  for  the  registra- 
tion of  decrees  of  foreclosure,  and  other  decrees  in  Chancery, 
affecting  any  title  or  interest  in  land,  and  it  was  also  enacted 
that  the  filing  of  a  bill  or  taking  any  proceeding  in  the  Court 
of  Chancery  in  which  any  title  or  interest  in  land  might  be 
brought  in  question  should  not  be  deemed  notice  of  such  bill 
or  proceeding,  to  any  person  not  a  party  thereto,  "unless*  and 
until  a  certificate  shall  be  given  by  the  Registrar  of  the 
Court  of  Chancery,  and  registered  in  the  Registry  Office  of 
the  County  or  Union  of  Counties  in  which  the  lands  are 
situate,  the  title  or  interest  in  which  is  questioned  in  such 
bill  or  proceeding." 

Upon  the  consolidation  of  the  Statutes  taking  place  in 
1869,  the  various  enactments  above  referi'ed  to,  from  the  9th 
Vic.  c.  34,  were  embodied  in  one  Act,j  with  only  a  few  slight 
verbal  alterations,  and  the  law  as  to  registration  continued 
in  the  same  shape,  except  as  to  the  registration  of  judgments, 
which  was  abolished  in  1861,*  until  the  year  1865,  when  the 
29  Vic.  c.  24  was  passed. 

In  the  first  Session  of  the  Legislature  of  Ontario,  an  act/* 
v^ae  passed,  "  respecting  Registrars,  Registry  Offices,  and  the 
registration  of  Instruments  affecting  land  in  the  Province  of 
Ontario,"  bj'  the  second  section  of  which,  all  Acts  inconsistent 
therewith  were  repealed. 

The  provisions  of  these  tv/o  Acts,  as  to  the  mode  of  regis- 
tration, and  the  effect  of  registering,  or  omitting  to  register, 
are  exactly  the  same,  and  are  as  follows  : — 


1.  18  Vic.  c.  127,  s.  4. 
3.  Con.  Stat.  U.  C.  c.  ( 
6.  Ont.  Stat.  31  Vic.  c. 


2.  Ibid.8.  3 

4.  24  Vic.  c.  41. 
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"  After'  any  grant  from  the  Crown  of  lands  in  Ontario, 
and  Letters  Patent  issued  therefor,  every  instrument  affect- 
ing the  lands  or  any  part  thereof  comprised  in  such  grant, 
shall  be  adjudged  fraudulent  and  void  against  any  subse- 
quent purchaser  or  mortgagee  for  valuable  consideration, 
unless  such  instrument  is  registered  in  the  manner  herein 
directed  before  the  registering  of  the  instrument  under 
which  such  subsequent  purchaser  or  moiigagee  may  claim.' 

"  AiP  wills,  or  the  probates  thereof,  registered  within  the 
space  of  twelve  months  next  after  the  death  of  the  devisor, 
testator,  or  testatrix,  shall  be  as  valid  and  eftectual  against 
subsequent  purchtisers  and  mortgagees,  as  if  the  same  had  been 
registered  immediately  after  such  death;  and  in  case  the 
devisee  or  person  interested  in  the  lands  devised  in  any  such 
will,  is  disabled  from  registering  the  same  within  the  said 
time  by  reason  of  the  contesting  of  such  will  or  by  any  other 
inevitable  difficulty  without  his  or  her  wilful  neglect  or  de- 
fault, then  the  registration  of  the  same  within  the  space  of 
twelve  months  next  after  his  or  her  attainment  of  such  will 
or  Drobate  thereof,  or  the  removal  of  the  impediment  afore- 
said, shall  be  a  sufficient  registration  within  the  meaning  of 
this  act." 

"  The'  registry  of  any  instrument,  under  this  Act,  or  any 
former  act,  shall  in  equity,  constitute  notice  of  such  instru ' 
ment,  to  all  persons  claiming  any  interest  in  such  lands  sub- 
sequent to  such  registry." 

"Priority*  of  registration  shall  in  all  cases  prevail,  unless 
before  such  prior  registration  there  shall  have  been  actuaj 
notice  of  the  prior  instrument  by  the  party  claiming  under 
the  prior  registration." 

"No^  equitable   lien,  charge,  or  interest,  affecting  land 

1.  29  Vic.  c.  24,  8.  62  ;  Ont.  Stat.  31  Vic.  c.  20,  s.  64. 

2.  29  Vic.  c.  24,  s.  63 ;  Ont.  Stat.  31  Vic.  c.  20,  s.  65. 

3.  29  Vic,  c.  24,  a.  64  ;  Ont.  Stat.  31  Vic.  c.  20,  s.  66. 

4.  29  Vic.  c  24,  s.  65;  Ont.  Stat.  31  Vic.  c.  70,  s.  67. 

5.  29  Vic.  c.  24  8.  66 ;  Ont.  Stat.  31  Vic.  c.  20,  it  68. 
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shall  be  deemed  valid  in  any  Court  in  this  Province  after 
this  act  shall  come  into  operation,  as  against  a  registered  in- 
strument executed  by  the  same  party,  his  heirs  or  assigns  ; 
and  tacking  shall  not  be  allowed  in  any  case  to  prevail 
against  the  provisions  of  this  Act." 

Before  patent  from  the  Crown,  the  only  instruments  which 
can  be  registered  in  the  County  Registry  Office,  are  those 
which  create  a  mortgage  lien  or  incumbrance  upon  the 
land.'  The  registration  of  these  instruments  is  effected 
under  the  Consolidated  Statutes  of  Upper  Canada,  c.  80, 
s.  24. 


sub- 


land 


A  Since  the  18th  September,  1865,'*  grants  from  the  Crown 
are  registered  by  producing  the  original  to  the  Registrar, 
and  filing  with  him  a  true  copy  sworn  toby  any  person  who 
has  compared  it  with  the  original.  All  other  instruments 
except  wills,  are  registered  by  the  deposit  of  the  original  in- 
strument, or  by  the  deposit  of  a  duplicate. 

Wills*  are  to  be  registered  at  full  length  by  the  production 
of  the  original  will  and  the  deposit  of  a  copy,  with  an  af- 
fidavit sworn  to  by  one  of  the  witnesses  to  the  will  proving 
the  due  execution  thereof  by  the  testator,  or  by  production 
of  probate,  or  letters  of  administration  with  the  will  annexed, 
under  the  seal  of  any  Court  in  this  Province,  or  in  Great 
Britain  or  Ireland,  or  in  any  British  Province,  Colony  or 
Possession,  having  jurisdiction  therein;  and  by  the  deposit 
of  a  copy  of  such  probate  or  letters  of  administration,  with 
an  affidavit  verifying  such  copy. 

Prior  to  1846,  all  that  was  required  for  registration  was 
that  the  memorial  should  be  in  writing,  and  in  the  case  of 
deeds,  under  the  hand  and  seal  of  the  grantor,  or  of  one  of 

1.  Holland  v.  Moore,  12  Grant.  296. 

2.  29  Vic.  c.  24,  s.  35 ;  Ont.  Stat.  31  Vic.  c.  20,  s.  34. 

3.  29  Vic.  c.  24,  s.  36;  Ont.  Stat.  31  Vic.  c.  20,  8.  35. 
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the  gi-antors  if  more  than  one,  or  of  some  or  op  3  of  the  gran- 
tees, his  or  their  heirs,  executors  or  administrators,  guardians 
or  trustees,  attested  by  two  witnesses,  one  of  whom  was  one 
of  the  witnesses  to  the  execution  of  the  deed,  and  who  was 
required  to  prove  upon  his  oath  the  due  execution  of  the 
deed  or  conveyance,  and  of  the  memorial.*  Wills  were  regis- 
tered, upon  a  production  of  a  memorial,  under  the  hand  and 
Keal  of  some  or  one  of  the  devisees,  his  or  their  heirs,  execut- 
ors or  administrators,  guardians  or  trustees,  attested  by  two 
witnesses,  by  one  of  whom  the  due  execution  of  the  memo- 
rial was  proved  upon  oath. 

The  statute'^  required  the  memorial  to  contain  the  day  of 
the  month  and  the  year  when  such  deed,  conveyance  or  will 
bears  date,  and  the  names  and  additions  of  all  the  parties  to 
such  deed,  conveyance  or  will,  or  the  devisor  or  testatrix  of 
such  will,  and  of  all  the  witnesses  to  such  deed,  will  or  con- 
veyance, and  the  places  of  their  abode,  and  to  express  or 
mention  the  lands,  tenements  or  hereditaments  contained  in 
such  deed,  will  or  conveyance,  and  the  name  of  all  the  Town- 
ships or  Parishes  within  the  said  County  or  Counties,  Riding 
or  Ridings,  where  any  such  lands,  tenements,  hereditament 
or  hereditaments  are  lying  or  being  that  are  given,  granted, 
conveyed,  devised  or  any  way  affected  or  charged  by  any 
such  deed,  will  or  conveyance,  in  such  manner  as  the  same 
are  expressed  or  mentioned  in  such  deed,  will  or  conveyance, 
or  to  the  same  effect. 

By  the  9  Vic.  c.  34,''  a  further  requisite  was  introduced, 
viz.  :  that  the  witness  who  proved  the  execution  of  the  deed, 
conveyance  or  will,  should  also  depose  "  to  the  place  where 
the  same  vua  executed;"  and  this  is  still  an  essential  requis- 
ite in  the  atiidavit  of  the  attesting  witness. • 

1.  .36  (ieo.  3,  c.  .5,  8.  4. 

2.  35  Geo.  3,  c.  5,  h.  5 ;  Cou.  Stat.  U.  C.  c.  89,  s.  19. 

3.  Con.  Stat.  U.  C.  c.  89,  s.  28. 

4.  29  Vic.  c.  24,  8.  39 ;  Ont.  Stat.  31  Vic.  c.  20,  8.  .«. 
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To  a  perfect  registration  it  is  essential,  that  all  the  require- 
■ments  of  the  act  should  be  complied  with. 

In  Robson  v.  Waddell/  the  objection  being  taken,  that  in 
the  memorial  the  addition  of  the  witness  to  the  deed  was  not 
given,  though  his  name  and  place  of  abode  were  stated, 
Draper,  0.  J.,  in  delivering  the  judgment  of  the  Court  said, 
"  among  the  directions  of  the  act  is  one,  that  every  memorial 
shall  contain  the  names  and  additions  of  the  witnesses  to  the 
deed  and  the  places  of  their  abode.  It  is  enough  to  insert 
the  names  and  additions  of  the  parties  to  the  deed,  in  the 
same  manner  or  words  as  they  are  set  forth  therein  ;  but  with 
regard  to  the  subscribing  witnesses,  their  names  and  addi- 
tions, and  places  of  abode  (though  the  two  latter  are  rarely 
if  ever  in  this  country  mentioned  in  the  attestation)  must  be 
set  forth  in  the  memorial.  The  place  of  abode  of  a  witness, 
when,  as  in  the  present  case,  his  identity  was  established  on 
his  own  oath  at  the  trial,  may  be  deemed  unimportant ;  but 
it  is  one  of  the  things  which  the  statute  requires,  and  the 
Courts  neither  can  nor  should  endei)  vour  to  dispense  with  it 
though  in  this  particular  instance,  and  even  generally,  they 
may  think  it  of  little  value. 

"We  may  think  the  objection  to  be  strictly  literal  and 
technical,  and  may  regret  an  omission  such  as  has  been  made, 
which  has  not,  and  scarcely  could  under  all  the  circum- 
stances have  operated  to  the  prejudice  of  the  subsequent 
mortgagee  :  that  in  fact  it  may  have  been  rather  to  a  search 
after  objections,  than  for  notice  or  information  that  the  dis- 
covery of  this  defect  is  owing;  but  we  cannot  see  in  all  this 
a  sufficient  reason  for  disregarding  the  language  of  the  aco. 
Our  judgment  therefore  must  be  founded  upon  the  statute. 
We  are  bound  to  hold  that  this  non-compliance  with  one  of 
its  express  requirements  makes  the  prior  deed  fraudulent  and 
void  as  against  the  subsequent  mortgagee." 

1.  M  Q.  B.  V.  C.  674. 


28 


REGISTJUTION. 


In  another  case/  where  the  objection  was,  that  in  the 
memorial  the  place  of  abode  of  the  witness  was  given  as, 
"  of  London,"  although  the  objection  was  overruled,  the  de- 
scription being  held  a  sufficient  compliance  with  the  ac  , 
Esten,  V.  C,  said,  "  It  is  undoubtedly  essential  that  the  re- 
(luirements  of  the  Registry  Acts  should  be  strictly  observed, 
and  any  material  failure  in  that  respect  will  vitiate  the 
registration." 

The  description  of  the  parties  as,  ''  of  the  City  of  London," 
without  adding  "  in  the  Province  of  Canada,"  was,  in  the 
same  case,  held  sufficient. 

To  the  affida  /it  of  execution  two  objections  seem  to  have 
been  taken,  the  one,  that  the  witness  merely  stated  therein, 
that  he  had  "  seen  the  due  execution  of  the  deed  ;"  the  other, 
that  the  place  of  execution  was  not  mentioned.  With  refer- 
ence to  these  objections  V.  C.  Esten  said,  "  If  the  matter  had 
been  res  Integra  I  should  be  strongly  disposed  to  think  that 
it  was  not  sufficient  for  the  affidavit  to  state  that  the  wit- 
ness had  "  seen  the  due  execution  of  the  deed ;"  I  should 
have  thought  that  it  should  describe  the  act  performed,  as 
in  an  ordinary  affidavit  of  execution,  so  as  to  enable  the 
Registrar  to  judge  of  its  sufficiency.  But  in  this  respect  the 
affidavit  follows  1  he  form  prescribed  by  the  act  of  Parlia- 
ment— it  is  probably  a  form  commonly  used — the  affidavit 
is  not  the  act  of  the  party  but  of  a  witness,  and  it  is  a  mat- 
ter transacted  between  the  witness  and  the  Registrar,  not 
intended  for  the  information  of  the  public,  but  for  the  satis- 
faction of  the  Registrar.  It  would  be  })erhaps  not  too  much 
to  hold  that  all  the  provisions  respecting  the  proof  are  direc- 
tory. The  mention  of  the  place  of  execution  is,  I  think,  in- 
tended to  enable  the  Registrar  to  judge  of  the  nature  of  the 
proof  required  in  that  particular  case,  and  which  is  diffisrent 
according  as  the  instrument  is  executed  in,  or  out  of  Upper 

1.  R«id  V.  Whitehead,  10  Grant,  448. 
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Canada.  The  Legislature  have  not  thought  it  of  suflScient 
importance  to  require  it  to  be  stated  in  the  memorial,  although 
it  might  afford  some  clue  to  the  discovery  of  the  instrument, 
or  the  detection  of  anj'  fraud  connected  with  it.  "  I  do  not 
think  that  any  defects  in  the  affidav.^ts  in  this  case  aflFect 
the  validity  of  the  registration  to  which  they  relate." 

Where  the  deed  was  registered  upon  a  memorial  executed 
by  the  grantee,  it  was  held  necessary  in  order  to  valid  regis- 
tration, that  one  of  the  witnesses  to  the  memorial,  should 
also  be  one  of  the  witnesses  to  the  execution  of  the  deed  by 
the  grantor.* 

It  is  no  objection  to  the  affidavit  of  execution,  that  it  was 
taken  by  one  of  the  subscribing  witnesses  before  the  other.  ^ 
Whether  an  affidavit  sworn  before  one  of  the  parties  to  the 
instrument  would,  prior  to  the  18th  September,  1865,  be 
objectionable,  is  undetermined,  but  since  that  date  it  would, 
the  statute^  saying,  "none  of  the  persons  authorized  to  take 
affidavits  by  this  act  shall  take  any  affidavit  of  the  execu- 
tion of  any  instrument  in  case  he  is  a  party  to  such  instru- 
ment." 

1^'or  the  registration  of  a  will,  it  is  now  essential,  where 
the  original  will  is  produced  to  the  Registrar,  that  the  wit- 
ness making  the  affidavit  should  swear  to  its  execution  by 
the  testator ;  *  but  prior  to  these  statutes,  proof  of  execution 
by  the  testator  was  required  only  in  the  case  of  wills  exe- 
cuted out  of  Upper  Canada. 

As  to  the  certainty  of  description  of  the  land  intended  to 
be  conveyed,  in  the  case  of  Reid  v.  Whitehead,  already 
quoted  from,  where  it  was  objected  that  the  description  in 

1.  Jack  d.  Rcnnick  v.  Armstrong,  1  Hud.  &  Brooke,  727. 

2.  Reid  v.  Whitehead,  10  Grant,  450. 

3.  29  Vic.  c.  24,  «.  45 ;  Ont.  Stat.  31  Vic.  c.  20,  h.  44. 

4.  29  Vic.  c.  24,  s.  36 ;  Ont.  Stat.  31  Vic.  c.  20,  s.  35. 
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the  memorial  did  not  sufficiently  identify  the  premises,  and 
the  Court  held  that  it  did  not,  tlie  Chancellor,  after  quoting 
the  section  of  the  statute  which  declares  what  a  memorial  is 
to  contain,  said,  "  I  take  these  words  to  mean  that  the  de- 
s(jription  of  the  lands,  as  contained  in  the  instrument,  or 
such  description  as  shall  identify  or  make  them  known  as 
fully  as  that  description  itself,  shall  be  contained  in  the 
memorial." 

"  Now,  what  are  the  facts  here  ?     The  instrument  sought 
to  be  registered  purposes  to  assign  a  part  of  lot  10,  in  the 
City  of  London,  as  described  in  a  certain  indenture  of  mort- 
gage thereto  attached,  and  which  was  not  on  the  registry 
books.     The  memorial  uses  precisely  the  same  words,  but 
without  shoving  what  were  the  lands  described  in  the  deed 
referred  to.     The  assignment  and  the  deed  taken  together 
show  the  lands,  and  for  this  purpose  they  become  incorpo- 
rated and  form  one  instrument;  but  the  assignment  by  itself 
or  the  memorial  by  itself,  would  not  show  what  lands  were 
assigned,  or  were  affected  by  the  deed  assigned ;  and  the 
memoiial,  therefore,  has  not  done  its  work.     It  does  not 
mention  the  land  contained  in  the  instrument  sought  to  be 
registered,  for  that  instrument  adopts  and  incorporates,  by 
reference  to  another  deed,  where  the  description  is  to  be 
found,  and  the  memorial  in  order  t(  •  describe  the  lands  truly, 
should  have  gone  to  that  instrument  to  which  it  referred, 
and  taken  from  it  the  description,  stating  that  it  had   been 
so  taken,"  and  the  Court  on  this  ground  held  the  registra- 
tion void. 

On  appeal,  however,  the  decree  of  the  Court  of  Chancery 
was  reversed. ' 


In  delivering  the  judgment  of  the  Court  of  Error  and  * 

1.  2  E.  &  A.  Rep.  582. 
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Appeal,   VanKoughnet,  C,  said,  "Three  questions  did  not 
sufficiently  engage  attention  there  {i.e.,  in  the  Court  below). 
The  first  is,  whether  or  not  the  assignment  of  the  mortgage 
was  in  itself  a  conveyance  capable  of  passing  the  interest 
which  the  mortgagee  took  under  the  mortgage  in  the  land 
conveyed  by  it.     I  cannot  say  it  was  not.     A  reference  in 
one  deed  to  a  description  of  land  appearing  in  some  other 
deed  or  paper,  may  be  rendered  sufficiently  certain  on  the 
production  of  the  latter.    If  this  cannot  be  produced  the 
grantee  may  be  unable  to  make  out  his  title,  but  this  is  a 
risk  more  or  less  common  to  all  documents.     A  party  de- 
siring to  deal  with  any  portion  of  the  land  which  may  be 
affected  by  a  description  so  given,  must,  I  suppose,  satisfy 
himself  by  inquiring  what  that  description  does  cover,  or  he 
will  run  the  risk  of  it ;  as  on  the  other  hand  the  owner  of 
the  land  may  find  difficulty  in  disposing  of  his  property 
when  the  description  which  he  gives  in  a  deed  relating  to  a 
portion  of  it  is  not  patent  or  easily  ascertained.     The  second 
question  is,  whether  the  deed  being  operative,  a  registration 
of  it  by  a  memorial  following  the  language  of  the  deed  is 
sufficient.     I  think  we  must  say  that  it  is." 


Care  should  be  taken  to  see  that  the  affidavit  of  execution 
is  sworn  before  a  person  qualified  to  administer  the  oath. 

Before  1818,  there  seems  to  have  been  no  provision  for 
proving  the  execution  of  deeds  executed  out  of  Upper  Can- 
ada. The  act '  provided  only  for  proof  of  execution  being 
made,  by  an  oath  before  the  Registrar,  or  his  Deputy,  or  by 
affidavit  sworn  before  one  of  the  Judges  of  the  Court  of 
King's  Bench,  or  before  a  Commissioner  authorized  to  take 
affidavits  in  that  Court. 

An  act '  passed  in  1818,  provided  for  proof  of  the  execu- 
tion of  deeds  in  Great  Britain  and  Ireland,  or  in  any  Colony 

1.  36  Geo.  III.  c.  5.  M.  4-ia  2.  58  Geo.  III.  c.  8. 
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belonging  to  the  Crown  of  Great  Britain,  being  given  by 
afl&davit  sworn  before  tLe  Mayor  or  Chief  Magistrate  of  any 
City,  Borough,  or  Town  Corporate  in  Great  Britain  or  Ire- 
land, or  before  the  Chief  Justice  or  Judge  of  the  Supreme 
Court  of  any  Colony.  Another  section^  of  the  same  aet^ 
allowed  the  execution  of  deeds  to  be  proved  before  the 
Justices  in  Quarter  Sessions  assembled,  in  cases  where  the 
witnesses  were  dead. 

The  9  Vic,  c.  34,  made  further  provision  for  the  proof  of 
deeds  executed  abroad,  bj'  affidavit,  sworn  in  Lower  Canada, 
before  the  Chief  Justice  or  Judge  of  any  Court  of  Queen's 
Bench,  and  before  the  Mayor  of  any  City,  Borough  or  Town 
(Corporate  in  any  foreign  country,  or  before  any  Consul  or 
Vice-Consul  of  Her  Majesty,  resident  th  irein. 

By  the  12  Vic,  c.  77,  the  Chief  Justice  and  Jud  es  of  the 
Court  of  Queen's  Bench  were  empowered  to  appomt  Com- 
missioners in  Lower  Canada  for  taking  affidavits  in  any 
Court  of  Law  of  Record  in  Upper  Canada,  and  the  acf^ 
made  affidavits  of  the  execution  of  deeds  sworn  be  "ore  such 
Commissioners,  sufficient  evidence  upon  which  to  register 
the  memorial. 

In  addition  to  the  persons  specified  above  as  qualified  to 
take  affidavits  for  registration  purposes,  affidavits  of  execu- 
tion may  now^  be  sworn,  in  Great  Britain  or  Ireland,  before 
a  Judge  of  any  of  the  Superior  Courts  of  Law  or  Equity ;  or 
the  Judge  of  any  County  Court ;  or  before  a  Commissioner 
appointed  for  taking  affidavits  in  the  Canadian  Courts;*  or 
a  Commissioner  appointed  by  the  Lord  Chancellor  to  admi- 
nister   oaths    in     Chancery    in    England;^    or  before    a 

1.  Sec.  3.  2.  Sec.  2. 

3.  29  Vic.  c.  24,  s.  42 ;  Ont.  Stat.  31  Vic.  c.  20,  8.  41. 

4.  26  Vic.  c.  41,  88.  ^5.  This  Act  has  been  repealed,  except  as  to  Commis- 
sions already  issued,  by  Ont.  Stat.  34  Vic.  c.  14,  s.  1.  The  Ont.  Stat,  re-enacts 
the  original  Act,  only  substituting ■  ".Lieutenant-Governor"  for  "Governor," 
and  "Ontario"  for  "Canada." 

6.  Ibid.     . 
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Notary  Public,  certified  under  his  hand  and  official 
seal. ' 

In  Lower  Canada,  before  a  Judge  or  Prothonotary  of  the 
Superior  Court,  or  Clerk  of  the  Circuit  Court.  ^ 

If  executed  in  any  British  Colony  or  possession,  the  affi- 
davit may  now  be  also  sworn,  before  any  Judge  of  a  Court 
of  Record ;  or  before  any  Notary  Public  ;  and  in  the  British 
possessions  in  India,  before  any  Magistrate  or  Collector, 
certified  under  the  hand  of  the  Governor  to  be  such ;  and  in 
foreign  countries  before  any  Judge  of  a  Court  of  Record. 

It  would  seem  to  be  necessary,  that  the  person  before 
whom  the  affidavit  is  sworn,  should  add  to  his  signature  the 
addition  "  Commissioner,"  or  other  designation,  showing  the 
character  in  v  hich  the  affidavit  was  taken  before  him.  ^ 
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Purchasers  are  now,  however,  protected  from  danger  in 
consequence  of  many  slips  and  errors  which  would,  until  re- 
cently, have  vitiated  the  registi'ation,  by  the  provisions  of 
the  recent  Registry  Acts,^  that  no  past  registration  is  to  be 
void,  "by  reason  of  any  clerical  error  or  omission  of  a  formal 
or  technical  character." 

1.  Ibid. 

2.  29  Vic.  c.  34,  s.  42 ;  Ont.  Stat.  31  Vic.  c  20,  s,  41. 

3.  Babcock  v.  Municipal  Council  of  Bedford,  8  C.  P.  XJ.  C.  527. 

4.  29  Vic.  c.  24,  a.  78 ;  Ont.  Stat.  31  Vic.  c.  20,  s.  80. 
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CHAPTER    III. 


INCUMBRANCES. 

1.  Mortgages,  Vendors'  Liens. 

If  the  purchaser  is  taking  the  land  subject  to  any  charges 
or  liens  which  are  not  to  be  paid  off  out  of  the  purchase 
money,  enquiry  should  always  be  made  of  the  persons  ap- 
pearing entitled  thereto,  as  to  their  exact  nature  and  amount ; 
care  being  taken  to  inform  them  of  the  pending  contract  for 
purchase  ;  for  without  such  intimation  the  inquiry  will  be  un- 
availing as  against  the  persons  claiming  the  charge  oi"  lien. ' 

A  mortgage,  although  on  its  face  made  to  secure  payment 
of  a  specific  amount,  may  be  proved  by  parol  evidence  to  be 
for  a  running  account,  and  intended  as  a  continuing  security. 

In  McMaster  v.  Anderson,'^  a  mortgage  having  been  given 
by  Anderson  to  the  plaintiff,  for  £125,  payable  at  a  certain 
time,  the  mortgagor  afterwards  sold  the  equity  of  redemp- 
tion to  Nigh,  at  the  same  time  showing  him  a  receipt  in  full 
for  all  indebtedness,  signed  by  the  plaintiff  and  dated  subse- 
quent to  the  mortgage.  On  a  bill  being  filed  for  foreclosure 
.after  the  mortgagor's  death,  V.  C.  S])ragge  admitted  parol 
evidence  to  show  that  the  mortgage,  although  given  for  a 
specific  sum,  was  in  fact  intended  as  a  continuing  security 
for  the  mortgagor's  indebtedness  from  time  to  time,  not  ex- 
ceeding £125,  and  said,  "I  think  that  Nigh  can  stand  in  no 


1.  Gov.  Con.'Ev.  6 ;  Mofifat  v.  Bank  of  Upper  Canada,  5  Grant,'374. 

2.  MS.  22nd  May,  1865.  «. 
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better  position  than  Anderson.     It  was  his  duty  to  have  in- 
quired of  the  mortgagee." 

The  lien  which  a  vendor  had  prior  to  the  recent  Registr\' 
Act,  for  unpaid  purchase  money,  bound  the  land  for  twenty 
years,  though  only  six  years  arrears  of  interest  could  be 
recovered. 

A  purchaser  without  notice  of  the  lien,  who  has  got  the 
legal  estate,  and  registered  his  deed,  can  hold  the  land  dis- 
charged from  the  lien ;  but  if  he  had,  before  he  paid  his 
purchase  money  and  obtained  his  conveyance,  notice  of  the 
lien,  the  estate  will  be  charged  in  his  hands. 

As  a  general  rule,  every  suspicious  circumstance  which 
would  put  a  cautious  man  upon  his  guard  and  suggest  in- 
quiry, will  be  deemed  notice.  If,  therefore,  there  is  any- 
thing suspicious  about  any  of  the  deeds,  as  for  example,  if 
in  the  case  of  a  deed  executed  before  the  18th  day  of  Sep- 
temoer,  1865,  the  endorsed  receipt  for  the  purchase  money 
is  wanting,  or  is  unsigned,  proof  of  payment  of  the  purchase 
money  should  always  be  called  for ;  the  absence  of  such  a 
receipt  being  constructive  notice  to  a  purchaser  that  the 
[)urchase  money  is  unpaid.  ^ 

It  is  clear  the  lapse  of  even  twenty  years  is  not  sufficient 
to  raise  the  presumption  of  payment,  because  there  may  have 
been  an  acknowledgment  of  the  debt ;  and  if  an  acknow- 
ledgment should  subsequently  appear,  a  future  purchaser 
will  be  bound  by  it.  ^  After  forty  years,  however,  if  posses- 
sion has  gone  with  the  deed,  payment  may  be  presumed. 

In  the  case  of  deeds  executed  since  the  18th  September, 

1.  Baldwin  v.  Duignan,  6  Grant,  595 ;  Lee  on  Aba.  418,  471. 

2.  Ball  V.  Ld.  Riveredale,  Beat,  550 ;  StanHfield  v.  Hobson,  16  Beav.  236 ;  3 
D.  M.  &  G.  620;  Rodham  v.  Morley,  1  D.  &  J.  1 ;  Pendleton  v.  Booth,  1  Gift". 
35;  ID.  F.  &  J.  81. 

3.  See  Re  Caverhill,  8  U.  C.  L.  J.  N.  S.  50. 
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18C5,  unpaid  purchase  money  forms  no  lien  on  the  land; 
the  recent  Registry  Act  providing  that'  "no  equitable  lien, 
charge,  or  interest  affecting  land  shall  be  deemed  valid  in 
any  Court  in  this  Province,  after  this  act  shall  come  into 
operation  as  against  a  registered  instrument  executed  by  the 
same  party,  his  heirs  or  assigns."  But  the  act  does  not  affect 
any  liens  created  before  the  18th  of  September,  1865. 

In  McDonald  v.  McDonald,^  it  was  contended  that  the 
act  was  retrospective,  and  that,  a  lien  existing  before  the 
act,  was  gone  under  the  above  section.  In  giving  judg- 
ment, V.  C.  Mowat  said,  "It  is  difficult  to  believe,  and  I  do 
not  believe,  that  the  Legislature  meant  to  legislate  away 
existing  'liens,  charges  and  interests.'  The  language  used 
is  certainly  large  enough  to  comprise  equitable  interests  ex- 
isting before  the  passing  of  the  act,  as  well  as  those  arising 
subsequently  ;  but  a  like  circumstance  has  been  held  in  many 
cases  to  be  by  no  means  a  decisive  test  of  a  meaning  of  a 
statute,  words  quite  as  broad  as  those  in  question  have  been 
construed  as  not  retrospective.  *  *  ^  I  have  examined 
most  of  the  cases ;  and,  reading  the  enactment  in  question 
in  the  light  of  these  cases,  and  of  the  various  clauses  of  the 
statute  to  which  my  attention  was  called,  I  am  of  opinion 
that  the  66th  section  has  not  a  retrospective  operation." 

2.  Crown  Debts. 

Before  the  15th  of  August,  1866,  securities  and  engage- 
ments to  the  Crown,  bound  the  real  estate  of  the  debtors 
and  also  of  their  sureties,  from  the  time  when  the  security 
to  the  Crown  was  given,  or  when  the  office  or  engagement 
in  respect  of  which  the  debt  was  contracted  was  acquired  or 
entered  into,'  provided  the  requirements  of  the  statute  as  to 
registration  were  complied  with. 


1.  29  Vic.  c.  24,  8.  66 ;  Ont.  Stat.  .31  Vic.  c.  20,  s.  68. 
3.  Cov.  Con.  Ev.  234  j  Lee  on  Abs.  394. 


2.  14  Grant,  133. 
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By  the  statute,'  "  no  deed,  bond,  contract,  or  other  instru- 
ment, under  seal  or  of  record,  whereby  any  debt,  obligation 
or  duty  is  incurred  or  created  to  Her  Majesty,  shall  be  valid 
or  sufficient  to  charge  or  affect  any  lands  or  any  interest  in 
lands,  of  the  person  executing  the  same  or  affected  thereby, 
as  against  any  subsequent  purchaser  or  mortgagee  for  valu- 
able consideration  of  the  same  lands  from  such  ])erson,  or 
against  any  subsequent  registered  judgment  on  the  same 
lands  against  such  person,  unless  a  copy  of  such  deed,  bond, 
contract  or  other  instrument,  certified  by  the  proper  officer 
having  the  custody  of  the  same  had  been  registered  in 
the  office  of  the  Clerk  of  the  Court  of  Queen's  Bench  in 
Toronto,  before  the  execution  of  the  deed,  conveyance  or 
agreement  of  such  subsequent  purchaser  or  mortgagee,  or  the 
registry  of  such  subsequent  judgment." 

The  law  has  now,  however,  been  altered,  and  in  the  case 
of  bonds  or  other  agreements  entered  into  since  the  15th 
August,  1866,  "  no^  bond,  covenant,  or  ofcher  security,  here- 
after to  be  made  or  entered  into  by  n^ty  person  to  Her  Ma- 
jesty, her  heirs  or  successors,  or  to  any  person  on  behalf  of 
or  in  trust  for  Her  Majesty,  her  heirs  or  successors,  shall 
bind  the  real  or  personal  property  of  such  person  so  making 
or  entering  into  such  bond,  covenant  or  other  security,  to 
any  further,  other  or  greater  extent  than  if  such  bond,  cov- 
enant or  other  security  had  been  made  and  entered  into  be- 
tween subject  and  subject  of  Her  Majesty." 

"  The^  real  or  personal  property  of  any  debtor  to  Her  Ma- 
jesty, her  heirs  or  successors,  or  to  any  person  in  trust  for  or 
on  behalf  of  Her  Majesty,  her  heirs  or  successors,  for  any 
debt  hereafter  contracted,  shall  be  bound  only  to  the  same 
extent,  and  in  the  same  manner  as  the  real  or  personal 

1.  Con.  Stat.  U.  C.  c.  5,  s.  I. 

2.  29  &  30  Vic.  c.  43,  8.  1. 

3.  Ibid.  Sec.  2. 
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[)roperty  of  any  debtor  where  a  debt  is  due  from  a  subject  of 
Her  Majesty." 

As  the  act  applies  only  to  bonds  or  covenants  executed 
since  its  passing,  it  is  unsafe  to  deal  with  any  person  who 
before  that  became  liable  on  a  Crown  bond,  until  he  has  pro- 
cured and  produced  his  quietus,  discharging  him  from  all 
liability  to  the  Crown,'  or  releasing  the  [)articular  lands  in 
(juestion  from  the  operation  of  the  bond. 

The  statute'  provides,  that  "  The  Governor  in  Council  may 
order  thsit  all  or  any  lands  bound  by  such  deed,  bond,  con- 
tract or  other  instrument,  shall  be  released  from  the  charge 
created  thereby,  and  upon  the  production  of  such  order  cer- 
tified by  the  President  or  Clerk  of  the  Executive  Council 
the  Clerk  of  the  Court  of  Queen's  Bench  shall  enter  and  re  - 
gister  the  same  in  the  said  book  as  a  release  of  the  lands 
mentioned  in  the  order,  whereupon  the  lands  shall  be  re- 
leased accordingly." 

By  an  act  of  the  Legislature  of  Ontario,  passed  during  its 
last  session  (1873),  it  is  provided  that  "  From  and  after  the 
first  day  of  January  next,  any  lands  bound  by  the  registra- 
tion in  the  office  of  the  clerk  of  the  Court  of  Queen's  Bench 
in  Toronto,  of  any  deed,  bond,  contract  or  other  instrument 
whereby  any  debt,  obligation  or  duty  is  incurred  or  created 
to  Her  Majesty,  in  respect  of  any  matter  within  the  juris- 
diction of  the  Government  of  Ontario,  shall  be  released  from 
the  charge  created  by  such  registration,  so  far  as  the  same 
is  within  the  authority  of  the  Government  of  Ontario." 
This,  however,  is  not  to  aflfect  obligations,  or  release  any 
charge,  which  may,  previous  to  the  first  of  January,  have 
been  obtained  against  any  such  lands  by  virtue  of  any  writ 
or  other  proceeding. 

The  search  for  Crown  bonds  should  be  made  at  the  office 
of  the  Clerk  of  the  Court  of  Queen's  Bench  at  Toronto ;  but 


1.  Cov.  Con.  Ev.  236. 


2.  Con  Stat.  U.  C.  s.  5,  s.  3. 
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the  Inspector  under  the  act  for  Quieting  Titles'  has  also  an 
alphabetical  list  of  all  registered  Crown  bonds. 

3.  Executions. 

Search  must  in  every  case  be  made  in  the  office  of  the 
Sherift'  of  the  County  to  ascertain  whether  there  are  in  his 
hands  any  writs  of  execution  against  the  lands  of  the  ven- 
(jor,  and  a  certificate  obtained  that  there  are  none. 

To  cover  the  contingency  of  writs  returned  by  the  Sheriff 
for  renewal,  the  certificate  should  state  not  only  that  there 
is  no  execution  in  his  hands  at  its  date,  but  that  there 
has  been  none  for  thirty  days  previous. 

The  certificate  should  also  state  that  there  has  been  no 
sale  of  the  land  under  execution  during  th*^  preceding  six 
months.  This  is  a  sufficiently  long  period  to  tarry  back  the 
search,  because  the  statute'^  provides,  that  "  all  deeds  of 
lands  sold  under  process  issued  from  any  of  the  Courts  of 
Law  or  Equity  in  Ontario,  shall  be  registered  within  six 
months  after  the  sale  of  such  lands,  otherwise  the  parties 
respectively  claiming  under  any  of  such  sales,  shall  not  be 
deemed  to  have  preserved  their  priority  as  against  a  pur- 
chaser in  good  faith  who  may  have  registered  his  deed  prior 
to  the  registration  of  such  deed  from  the  Sheriff  or  other 
officer." 

Before  the  passing  of  this  act,  no  time  was  limited  within 
which  a  Sheriffs  deed  required  to  be  registered  ;  and  such  a 
deed,  though  unregistered,  could  not  be  defeated  by  any  sub- 
sequent conveyance  made  by  the  party  whose  lands  had 
been  sold  by  the  Sheriff? 

Now,  however,  purchasers  are  protected  against  the  pos- 
sibility of  any  unregistered  deeds  from  Sheriffs   being  out- 

1.  29  Vic.  c.  25. 

2.  29  Vic.  c.  24,  s.  56 ;  Ont.  Stat.  31  Vic.  c.  20,  s.  58. 

3.  Bumham  v.  Daly,  11  Q.  B.  U.  C.  211. 
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standing,  as  the  same  statute  provides/  that  all  deeds  for 
lands  sold  "  under  process  of  Law,  before  the  passing  of  this 
act,  shall  be  registered  within  one  year  after  the  passing  of 
this  act,  otherwise  the  parties  respectively  claiming  under 
any  such  sales  shall  not  be  deemed  to  have  preserved  their 
priority  as  against  a  purchaser  in  good  faith  who  may  have 
acquired  priority  of  registration." 

4.  Taxes. 

A  certificate  from  the  Treasurer  of  the  County  as  to  ar- 
rears of  taxes,  or  that  there  are  none,  should  always  be  pro- 
cured. The  certificate  should  sliow  on  its  face,  that  the 
statement  of  taxes  in  arrear  for  the  preceding  year  has  been 
returned  to  the  County  T'-ensurer  by  the  Township  Trea- 
surer.' If  it  does  not  show  this,  then  a  certificate  must  be 
procured  from  the  Township  Treasurer  also,  in  which  it 
should  be  stated  that  the  Collector's  roll  has  been  returned 
by  that  officer  to  the  Treasurer.*  If  the  roll  has  not  been  re- 
turned, the  Collector's  receipt  for  the  taxes  of  the  past  year 
will  be  sufficient ;  but  the  Ctur.uy  Treasurer's  certificate  is 
required  in  every  case,  to  show  that  there  are  no  pi-evious 
arrears. 

A  search  must  also  be  made  to  ascertain  whether  there 
has  been  any  sale  of  the  land  for  taxes  during  the  |)receding 
eighteen  months.  This  period,  over  which  the  search  must 
extend,  is  fixed,  because  the  Registry  Act*  provides  that 
every  deetl  made  by  a  Sheriff  rr  other  othcer,  for  aiTeai-s  of 
taxes,  must  be  registered  within  eighteen  months  after  the 
sale,  otherwise  the  parties  respectively  claiming  under  any 
such  sale,  shall  not  bo  deemed  to  have  preserved  their  prioi- 

1.  2t)  Vic.  c.  24,  8.  57  ;  Out.  Sut.  31  Vic.  c.  20,  8.  5». 

2.  21)  4  ;W  Vic.  e.  .53,  s.  llti. 
X  Ibid.  8t'o.  KM. 

4.  Out.  sut.  ;U  Vic.  c.  20,  8.  W. 
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ity  as  against  a  purchaser  in  good  faith  who  may  have  regis- 
tered his  deed  prior  to  the  registration  of  the  deed  from  such 
Sheriff  or  other  officer. 

The  Registry  Act  of  1865  contained'  an  exactly  similar 
provision ;  but  until  the  passing  of  that  act,  there  was  no 
limit  to  the  time  within  which  such  a  deed  required  to  be 
registered. 

Purchasers  are  now,  however,  protected  against  the  risk  of 
any  unregistered  deeds  on  sales  for  taxes,  executed  before 
the  18th  September,  1865,  as  the  statute^  contains  the  fol- 
lowing provision,  "  all  deeds  for  lands  sold  for  taxes,  or  under 
process  of  law,  before  the  passing  of  this  act,  shall  be  regis- 
tered within  one  year  after  the  passing  of  this  act,  otherwise 
the  parties  respectively  claiming  under  any  such  sales  shall 
not  be  deemed  to  have  preserved  their  priority  as  against  a 
purchaser  in  good  faith  who  may  have  acquired  priority  of 

registration." 

5.  Special  Impi'ovements. 

Enquiry  must  also  be  made  whether  the  property  is  liable 
to  any  special  rate  for  local  improvenicnts,  such  a  rate  being 
made  by  statute,  a  charge  upon  the  property  benefited. 

By  the  Consolidated  Statute  ^  of  Upper  Canada  relating 
to  Municipal  Institutions,  the  Council  of  every  city  could 
pass  by-laws*  for  assessing  and  levying  upon  the  real  pro- 
perty to  be  immediately  benefited  by  the  making,  enlarg- 
ing  or  prolonging  of  any  sewer,  or  the  opening,  widening, 
j)rolonging  or  altering,  macadamizing,  grading,  levelling, 
paving  or  planking  of  any  street,  lane  or  alley,  public  way 
or  place,  or  of  any  side  walk  therein,  a  special  rate  sufficient 
to  include  a  sinking  fund,  for  the  repayment  of  debentures,. 

1.  29  Vic.  c.  24,  8.  5C. 

2.  29  Vic.  c.  24,  a.  57  ;  Ont.  Stat.  31  Vic.  c.  20,  s.  59. 

3.  Cap.  54. 

4.  Ibid.  8.  299,  8ub  sec.  2. 
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which  such  Councils  were  thereby  authorized  to  issue  in  such 
ctises  respectively  to  provide  funds  for  such  improve- 
ments. 

To  the  validity  of  such  a  by-law  it  was  not  essential,  that 
it  should  be  in  accordance  with  the  restrictions  and  provi- 
sions contained  in  t^e  223rd  section  of  the  act,  which  regu- 
lated the  formalities  necessary  in  by-laws  for  contracting 
debts  by  borrowing  money  or  otherwise,  or  for  levying  rates 
for  payment  of  such  debts  on  the  rateable  property  of  the 
municipality. 

To  the  validity  of  such  a  by-law  it  was,  however,  neces- 
sary,' that  it  should  name  a  day  within  the  financial  year 
in  which  it  was  passed  when  it  was  to  take  effect ;  the  whole 
of  the  debt  and  the  obligations  to  be  issued  therefor,  were  to 
be  made  payable  in  twenty  years  at  furthest  from  the  day 
on  which  the  by-law  took  effect ;  also,  that  it  should  settle 
an  equal  special  rate  per  annum  in  addition  to  all  other 
rates  to  be  levied  in  each  year  on  the  real  property  described 
therein,  and  rateable  tliereunder,  for  paying  the  debt  and 
interest ;  and  it  vas  necessary  that  the  special  rate  should 
be  sufficient  to  discharge  the  debt  and  interest  when  pay- 
able, irres[)ective  of  any  future  increase  in  the  value  of  the 
real  property,  and  also  irrespective  of  any  income  from  the 
temporary  investment  of  the  sinki.ig  fund  or  of  any  part 
thereof 

The  by-law  was  also  required  to  recite  the  amount  of  the 
debt  created,  and,  in  general  terms,  the  object  for  which  it 
was  created,  the  total  amount  required  to  be  mised  annually 
by  special  rate  for  paying  the  debt  and  interest;  the  value 
of  the  whole  of  the  real  property  rateable  under  the  by-law 
as  ascertained  and  finally  determined ;  the  annual  special 
rate  in  the  dollar,  or  per  foot  frontago,  or  otherwise,  for  pay- 
ing the  interest  and  creating  the  sinking  fund  ;  and  that  the 

1,  Ibid.  8.  -Ml. 
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debt  was  created  on  the  security  of  the  special  rate  settled 
by  the  by-law.  and  on  that  security  only. 

The  Municipal  Act  of  1866 '  contains  exactly  similar  pro- 
visions to  those  above  mentioned ;  and  by  the  act  of  the 
Legislature  of  Ontario  amending  the  Municipal  Institutions 
Act/  the  above  provisions  are  extended  to  towns  also. 

The  rent  which  the  Councils  of  Cities,  Towns  and  Tncor- 
rated  Villages  are  entitled  to  charge  in  respect  of  property 
drained  into  a  common  sewer,  or  which  by  any  by-law  is 
required  to  be  drained  into  any  such  sewer,'  does  not  form 
a  tax  upon  the  land,  but  a  personal  charge  upon  the  owner ; 
the  authority  given  by  the_^statute  being  "  for  charging  all 
persons  who  own  or  occupy  property  which  is  drained,  &c." 

In  Townships,'  on  a  petition  of  the  majority  in  number 
of  the  resident  owners  of  the  property  in  any  part  of  the 
Township,  for  the  draining  of  the  projierty  being  presented, 
the  Municipal  Council  could,  under  the  Consolidated  Statute, 
if  of  opinion  that  the  draining  of  the  locality  described  would 
greatly  benefit  the  Township,  pass  a  by-law,"  providing  for 
the  draining  of  the  locality ;  for  assessing  and  collecting 
from  the  proprietors  of  the  several  lands  immediately  bene- 
fited by  the  draining,  so  much  of  the  cost  thereof,  and  of 
procuring  the  examination,  plans  and  estimates  to  be  made, 
and  of  all  other  expenses  incident  to  the  workb,  as  may  not 
exceed  the  benefit  which  the  lands  respectively  derive  from 
such  draining,  and  in  proportion,  as  nearly  as  may  be,  to  the 
benefit  of  each  of  the  proprietors  therefrom. 

The  amount  so  to  be  assessed  or  collected  would  appear  to 
form  a  charge  upon  the  land,  because  the  Council  are  fur- 

8.  29  &  30  Vic.  c.  51,  as.  301,  302,  im. 

9.  Ont.  Stat.  31  Vic.  c.  [iO,  s.  :{5. 

1.  Con.  Stat.  U.  (;.  c.  54,  s.  297,  sub  sec.  20;  29  A  M  Vic.  c.  .51,  h.  206,  sub 
nee.  56. 

2.  Moore  v.  Hyncs,  22  Q.  B.  IT.  C.  107. 

3.  Con.  Stat.  U.  C.  c.  54,  s.  278.  4.  Ibid.  279. 
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tluT  (jinpoworod '  to  provide  by  the  by-law  "  for  ascertain- 
ing and  dotorminin;^,  through  the  Engineer,  what  real  pro- 
perty  will  bo  iinuiodiately  benefited  by  the  draining,  and 
the  [)ro|)ortions  in  which  the  assessment  should  be  made  on 
the  various  portions  of  the  lands  so  benefited." 

By  the  Municipal  Act  of  18GG,-  the  i)owers  of  Township 
Councils  are  extended  to  passing  by-laws,  for,  among  other 
things.  "  the  deepening  of  any  stream,  creek  or  water  course, 
or  for  draining  of  the  property." 

There  is  no  doubt  that  under  the  provisions  of  the  latter 
statute,  tlie  assessment  for  any  of  the  above  purposes  will 
form  a  charge  U[>on  the  property  ;  the  Council  being  given 
the  power''  tt)  provide  by  the  by-law,  "for  assessing  and 
levying  upon  the  real  property  to  be  immediately  benefited 
by  the  deepening  or  draining,  a  special  rate  sufficient  to 
include  a  siuAing  fund,  for  ihe  repayment  of  debentures 
.vhich  Nuoh  Cv)uncils  are  hereby  authorized  to  issue  in  such 
cases  ivspoctively,  to  provitle  funds  for  such  improvements, 
and  for  so  assessing  and  levying  the  same,  by  an  annual 
rate  in  the  iK>llar  on  the  real  projierty  so  benefited,  in  pro- 
portion, as  nearly  as  may  be.  to  the  benefit  derived  by  such 
piU'tion." 

Thenite  so  asse.s.sod  is  to  l»e  levied  "in  the  same  manner 
as  t«xes  a IV  levied."* 

The  tVuncils  of  Cities,  Towns  and  Incorporate  Villages 
may  also  }miss  by-laws''  fi.r  sweeping,  watering,  or  lighting 
u)y  stiwt.  sipuuv.  alley  or  lane,  by  means  of  a  special  rate 
u|vn  the  nUeable  pri^}HM-ty  therein. 

The  a.^isessment  under  aMv  by-law  of  the  Council  of  a 
Town  or  luoor{x>r:ited  Village,  for  making  or  repairing  auy 
j^uement  in  any  public  way  or  place  near  to  any  property. 


I.  lln»i,  sub  stv.  4. 

.\   *  Jt  ;V  Vjc.  c.  M.  ».  MO.  9\\b  s*c.  2. 


2.  29 1 »  ^^c  c.  51.  w.  281,  ae. 

4.  t>nt.  Sut.  31  Vic.  c.  30,  a.  » 


INCUMBRANCES. 


45 


le  manner 


would  appear,  under  the  decision  of  the  Court  of  Queen's 
Bench  in  Moore  v.  Hynes,  ^  not  to  form  a  charge  upon  the 
property ;  the  power  given  to  the  Council  in  such  a  matter 
being,  for  assessing  or  collecting  from  the  proprietors,  &c., 
such  sums  as  may  be  necessary. 

County  Councils  '^  may  pass  by-laws  for  levying  by  as.ses.s- 
inent  on  all  the  rateable  property  within  any  particular  [»art 
of  two  Townships,  to  be  described  by  metes  and  bounds  in 
the  by-law,  in  addition  to  all  other  rates,  a  .sum  sufficient  t*» 
defray  the  expenses  of  making,  repairing  or  in.|/roving  anv 
road,  bridge  or  other  public  work,  lying  between  such  part.s 
of  such  two  Townships,  and  by  which  the  inhabitants  of 
such  pai-ts  will  be  more  es])ecially  benefited.  * 

6.  Mvtvol  Insurance  Companies. 

It  is  imj)ortant  to  ascertain,  whether  the  vendor  or  anv 
former  owner  has  ever  insured  the  buildings  on  the  property  , 
with  any  Mutual  Insurance  Company,  because  the  propertv 
will,  in  such  a  ca.se,  be  liable  to  the  amount  of  the  premium 
note  given  by  the  assured,  and  of  the  nssessment  thereon 
for  a  proportionate  part  of  any  losses  or  expenses  accruing  to 
the  company  during  the  continuance  of  the  policy. 

The  statute'  relating  to  Mutual  Insurance  Companies 
]»rovides,  that  "  all  the  right  and  estate  of  the  assured,  at 
tlie  time  of  insurance,  to  the  buildings  insured  by  the  com- 
pany, to  the  lands  on  which  the  same  stand,  and  to  all  other 
lands  thereto  adjacent,  mentioned  and  declared  liable  in  the 
policy  of  assurance,  shall  stand  pledged  to  the  company 
and  the  com|>any  may  sell,  demise  or  mortgage  the  same  or 
any  part  thereof,  to  meet  the  liability  of  the  assured,  for  his 
[•roportion  of  any  lasses  or  expenses  accruing  to  the  com- 

1.  22  Q.  B.  U.  C.  107. 

2.  Con,  SU^  U.  C.  c.  M,  b.  342,  sub  sec.  .5 ;  29  A  30  Vic.  c.  51,  h.  344,  sub 
«ec  6.  3.  Con.  Stat.  U.  C.  c.  52,  b.  67 
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pany  during  the  continuance  of  his  policy,  which  sale,  de- 
mise or  mortgage,  shall  be  made  in  the  manner  specified  in 
the  policy  of  the  assured." 

The  inquiry  a«  to  such  liens  is  an  exceedingly  important 
one,  and  should  never  be  overlooked,  because  it  is  not  neces- 
sary in  order  to  preserve  the  lien  of  the  company,  that  any 
instrument  should  be  registered  charging  the  lands  men- 
tioned in  the  policy. 

In  Montgomery  v.  The  Gore  District  Mutual  Insurance 
Cv ;  .pany,'  VanKoughnet,  C,  said,  "  I  regret,  contrary  to  my 
first  impression,  to  have  to  come  to  the  conclusion  that  such 
a  policy  of  assurance,  or  such  an  assurance  as  is  made  the 
subject  of  consideration  here,  does  not  fall  within  the  opera- 
tion of  the  registry  l*ws.     In  the  first  place,  the  legislature, 
in  the  act  creating  the  lien,  do  not  appear  to  contemplate 
that  it  should.     They  subject  the  right  and  estate  of  the 
assured  in  the  land  at  the  time  of  insurance  to  the  claims  of 
the  com|)any.     Now,  the  insurance  may  be  effected  without 
the  issuing  of  a  policy.     The  policy  is  but  evidence  of  the 
insurance.     .     .     .     But  however  this  may  be,  suppose  the 
policy  made  out,   how  are   the   company  to   register   it  ? 
It   is   not    jnetended  tliat  they   are   to   register  anything 
else.     The  moment  the  policy  is  prepared,  subject  to  the 
delivery  of  the  note,  and  perhaps  to  the  payment  of  the 
instalment  by  him,  as  jjrovided  for  in  the  22nd  section  of 
the  act,  it  becomes  the  property  of  the  assured.      What 
right  have  the  company  to  register  it,  and  how  can  they 
register  it  ?     It  is  not  a  deed  to  them  ;  it  is  a  deed  by  them. 
It  is  the  property  of  the  assured  from  the  moment  it  is  ripe 
tor  delivery.     But  the  chief  difficulty  lies  in  the  machiner}^ 
by  which  registration  is  to  be  effected.     The  registry  laws 
require  that  the  instrument  of  which  the  memorial  is  to  be 
put  on  registry  shall  for  the  purpose  of  procuring  such  re- 

l.  10  Grant,  504. 
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gistration,  be  produced  to  the  Kegistrar,  and  that  he  shall 
thereon,  immediately  after  the  registration,  indorse  a  certi- 
ficate thereof.  I  do  not  see  how  the  company,  after  the 
policy  has  become  complete,  and  the  property  of  the  assured, 
can  insist  upon  retaining  it  for  the  purpose  of  registration, 
and  if  they  cannot  do  so,  they  are  not  blameable  because  it 
is  not  registered ;  and  they  cannot,  therefore,  be  deprived  of 
the  lien  which  the  law,  without  insisting  upon  registration, 

has  given  to  them." 

7.  Dower. 

If  there  is  any  deed  in  which  the  grantor's  wife  has  not 
joined  to  bar  her  dower,  or  if  the  title  is  derived  under  a 
will  or  by  inheritance,  a  claim  for  dower  may  exist. 

In  such  a  case,  evidence  that  the  grantor  or  testator  was 
unmarried  should  be  called  for,  or  if  married,  then  proof  of 
the  widow's  death,  or  that  under  the  will  she  was  put  to  an 
election  between  her  dower  and  some  other  benefit,  and 
that  she  has  exercised  her  election  by  taking  the  substi- 
tuted devise.  * 

To  consummate  the  right  to  dower,  three  things  are  requi- 
site, viz. :  marriage,  seisin,  and  the  death  of  the  husband.  ^ 

It  is  not  necessary,  in  order  to  establish  a  widow's  right 
to  dower,  to  prove  the  marriage  by  persons  who  were  pre- 
sent at  the  ceremony ;'  evidence  of  cohabitation  and  reputa- 
tion of  marriage  is  sufficient.* 

It  is  necessary  that  the  husband  of  the  woman  claiming 
dower  must  have  Lad  seisin  of  the  lands  and  tenements  out 
of  which  dower  is  claimed  during  the  coverture.^ 

Possession  and  receipt  of  rents  has  been  held  prinna  facie 

1.  Ab  to  election  by  a    widow,  see  Westacott  v.  Cokerline,  13  Grant,  79  ; 
Coleman  v.  Glanville,  18  Grant,  42 ;  Fairweather  v.  Archibald,  15  Grant,  255, 

2.  Co.  on  Litt.  31. 

3.  Phippe  V.  Moore,  6  Q.  B.  U.  C.  16. 

4.  Grahwn  v.  Law,  6  C.  P.  U.  C.  310. 

5.  Parke  on  Dower,  24. 
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evidence  of  seisin  ;  but  in  another  case  it  was  held  that  the 
demandant  could  not  be  allowed  to  recover  on  mere  evidence 
of  possession  by  her  husband,  without  proving  his  title. ' 

By  the  Consolidated  Statutes  of  Upper  Canada  "^  relating 
to  dower,  "  When  a  husband  has  been  entitled  to  a  right  of 
entry  or  action  in  any  land,  and  his  widow  would  be  en- 
titled to  dower  out  of  the  same  if  he  had  recovered  posses- 
sion thereof,  she  shall  be  entitled  to  dower  out  of  the  same 
although  her  husband  did  not  recover  possession  thereof; 
but  such  dower  shall  be  sued  for  or  obtained  within  the 
period  during  which  such  right  of  entry  or  action  might  be 
enforced." 

Since  0th  March,  1834,  a  widow  is  also  entitled  to  dower 
out  of  equitable  estates,  the  statute  ^  providing,  i;hat  ''  When 
a  husband  dies  beneticially  entitled  to  any  land  for  an  in- 
terest which  does  not  entil-lc  his  widow  to  dower  out  of  the 
same  at  law,  and  such  interest  whether  wholl}'^  equitable  or 
partly  leg:xl  and  partly  equitable,  is  an  estate  of  inheritance 
in  possession,  or  equal  to  an  estate  of  inheritance  in  posses- 
sion (other  than  an  estate  in  joint  tenancy),  then  his  widow 
shall  be  entitled  in  equity  to  dower  out  of  the  same." 

It  will  be  observed  that  while  all  that  is  necessary  to 
entitle  a  woman  to  dower  at  law,  out  of  lands  where  the 
luisband  had  the  legal  estate,  is  that  the  husband  should 
have  been  seised  during  the  coverture,  it  is  necessary  to  give 
her  dower  in  an  equitable  interest,  that  the  husband  should 
die  entitled  thereto. 

Dower  may  be  barred,  since  the  11th  day  of  May,  183!), 
by  the  wife  joining  in  a  deed  or  conveyance  of  the  land 
containing  a  release  of  dower,*  but  before  that  date  it  was 

1.  Draper  on  Dower,  28.  2.  Cap.  84,  s.  2. 

3.  4  Wm.  IV.  c.  1,  8.  13 ;  Con.  Stat.  U.  C.  c.  84,  s.  1. 

4.  Con.  Stat.  U.  C.  c.  84.  s.  4  ;  and  see  Heward  v.  Scott,  2  Chan.  Cham.  E. 
274 ;  Hill  v.  Greenwood,  23  Q.  B.  U.  C.  404.  But  see  Miller  v.  Wyllie,  17 
U.  C.  C.  P.  368. 


I 


INCUMBRANCES. 


49 


necesary  to  render  a  bar  of  dower  effectual,  that  the  wife 
should  be  examined  apart  from  her  husband  as  to  her  con- 
sent to  be  barred  of  her  dower,  and  that  a  certificate  of  such 
examination  should  be  endorsed  upon  the  deed.' 

It  is  still  necessary  where  a  woman  bars  her  dower  by  a 
deed  to  which  her  husband  is  not  a  party,  that  she  should 
be  examined,  and  the  fact  of  the  examination  certified  on  the 
deed.'' 

By  an  act  passed  in  1861,^  it  is  enacted  that  no  action  of 
dower  can  be  brought,  in  case  the  claimant  joined  in  a  deed 
to  convey  the  land  or  release  dower  therein  to  a  purchaser, 
though  the  acknowledgment  required  by  law  at  the  time, 
may  not  have  been  had,  or  though  any  informality  may 
have  occurred  in  respect  thereof  A  writer  on  the  law  of 
dower*  has  expressed  the  opinion  that  by  this  statute  ac- 
knowledgments of  bar  of  dower,  as  formerly  required,  appear 
to  be  abolished ;  but  this  view  has  not  generally  been  ad- 
opted by  the  profession. 

A  sale  of  the  land  by  the  Sheriff  under  an  execution 
against  the  husband,  does  not  defeat  the  wife's  right  to 
dower  f  but  a  sale  aud  conveyance  by  the  Sheriff  for  taxes 
does." 

Dower  will  be  barred  if  not  sued  for  within  twenty  years 
afv.er  the  husband's  death,^  And  it  cannot  be  recovered  out 
of  any  separate  and  distinct  lot,  tract  or  parcel  of  land 
which  at  the  time  of  the  alienation  by  the  husband,  or  at  the 
time  of  his  death,  if  he  died  seised,  w?ts  in  a  state  of  nature, 
and  unimproved  by  clearing,  fencing  or  otherwise  for  the 

1.  37  Geo.  3,  c.  7  ;  48  Gf-o.  3,  c.  7 ;  50  Geo.  3,  c.  10. 

2.  Con.  Stat.  U.  C.  c.  84,  ss.  6,  7,  8,  9. 

3.  24  Vic.  c.  40,  b.  19 ;  Ont.  Stat.  32  Vic.  c.  7,  8.  23. 

4.  Draper  on  Dower,  44. 

5.  Draper  on  Dower,  45. 

6.  Tomlinson  v.  Hill,  5  Grant,  231. 

7.  24  Vic.  c.  40,  8.  18 ;  Ont  SUt.  32  Vic.  c.  7,  8.  22. 
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purposes  of  cultivation  or  occupation.'     This  statute  is  retro* 

spective.^ 

8.  Curtesy. 

Tenancy  by  the  curtesy  is  like  dower  an  estate  for  life, 
but  differs  from  dower  in  being  for  the  whole  estate  of  the 
wife,  not  a  third  merely.  It  is  also  necessary  to  entitle  the 
husband  to  be  tenant  by  the  curtsey,  that  there  should  be 
issue  of  the  marriage,  capable  of  inheriting,  born  alive  dur- 
ing the  lifetime  of  the  mother.^ 

When  the  title  depends  on  inheritance  from  a  married 
woman  who  died  before  the  2nd  of  March,  1872,  her  hus- 
band may  be  entitled  to  an  estate  for  life  in  the  lands,  and 
evidence  of  his  death  should  be  called  for,  or  a  release  of  his 
interest  procured. 

Tenancy  by  the  curtesy  has  now  been  abolished  by  the 
Ont.  Stat.  35  Vic.  c.  16,  s.  1.  This  act  has  been  held  by  the 
Court  of  Common  Pleas  *  (C.  J.  Hagarty  dissenting)  to  be 
retrospective,  and  to  apply  to  women  married  before  the 

passing  of  the  act. 

9.  Legacies. 

Legacies  charged  upon  lands  form  a  lien  upon  the  pro- 
perty for  twenty  years  from  the  time  at  which  they  become 
payable.  Where,  therefore,  the  title  is  derived  under  a  will 
charging  legacies  upon  the  land  devised,  proof  of  payment, 
or  that  they  have  been  released  must  be  called  for. 

The  lapse  of  even  twenty  years  is  not  suflScicat  to  raise  a 
presumption  of  payment,  but  after  forty  years,  if  possession 
has  gone  with  the  devise,  payment  may  be  presumed.* 

If  the  land  is  charged  with  the  payment  of  an  annuity, 

1.  Ont.  Stat.  32  Vic.  c.  7,  b.  3. 

2.  Re  Tate,  5  TJ.  C.  L.  J.  N.  S.  260 ;  Ont.  Stat.  32  Vic.  c.  7,  s.  23. 

3.  Co.  on  Litt.  29  b.  ;  Bisset  on  Estates,  40. 

4.  Merrick  v.  Sherwood,  22  C.  P.  U.  C,  467. 

6.  Gov.  Con.  Ev.  267 ;  and  see  Re  Caverhill,  8  U.  C.  L.  J.  N.  S.  50. 
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its  discharge  must  be  proved  in  the  same  way  as  the  release 
of  a  legacy.  * 

The  period  within  which  an  annuity  may  be  presumed 
satisfied  must  depend  on  the  life  for  which  it  is  granted.  If 
it  is  fair  to  presume,  in  the  natural  course  of  things,  that  the 
annuitant  is  dead,  the  want  of  a  certificate  of  burial  cannot 
be  considered  as  an  insuperable  objection  to  the  title,  but 
no  case  has  occurred  in  which  such  a  presumption  has  been 
made  in  less  than  thirty  years.  * 


1.  Gov.  Con.  Ev.  264 


2.  Ibid. 
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CHAPTER    IV. 


PARTICULAR  TITLES. 


1.  Possession. 


It  is  not  necessary  that  there  should  always  be  deeds  or 
wills  produced  affecting  the  property  in  question  during  the 
period  for  which  a  title  is  required  to  be  shown.  Possession 
of  itself  is  a  sufficient  title,  and  could  it  always  be  clearly 
shown  to  have  been  undisturVjed,  would,  no  doubt,  be  the 
best  of  titles. '  But  as  it  is  difficult  to  show  that  possession 
has  never  been  disturbed,  a  title  where  no  deeds  exist,  should 
be  rigidly  enquired  into  and  strictly  proved.'* 

In  Cottrell  v.  Watkins, '  the  Master  of  the  Rolls  said,  "  I 
am  perfectly  satisfied  that  there  are  good  titles  in  which  the 
origin  cannot  be  shown  by  any  deed  or  will ;  but  then  you 
must  show  something  that  is  satisfactory  to  the  mind  of  the 
Court, — that  there  has  been  .such  a  long  uninterrupted  pos- 
session, enjoyment  and  dealing  with  the  property  as  to  aflford 
a  reasonable  presumption  that  there  is  an  absolute  title  in 
fee  simple." 

In  another  case  *  it  wa,s  said,  "  a  party  seeking  to  estab- 
lish a  title  by  possession  against  a  paper  title,  and  thus  to 
usurp  the  place  of  the  rightful  owner,  and  supplant  him, 
must  do  so  by  clear  evidence  admitting  of  no  reasonable 
doubt." 


1.  Leo  on  Abs.  26  ;  DaH  on  Vendors,  275. 

3.  1  Beav.  365. 

4.  L}w  T.  Morrison,  14  Grant,  195. 


2.  Lee  on  Abs.  27. 
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A  title  by  possession  thougli  less  satisfactory  than  one 
Avhich  can  be  traced  to  the  patentee  from  the  Crown,  is  a 
title  which  under  an  ordinary  contract  of  purchase,  a  pur- 
chaser is  bound  to  accept  if  iuly  verified.  * 

Lord  St.  Leonards,  in  Scott  v.  Nixon,*  said,  "Can  this 
Court  compel  a  purchaser  to  take  a  title  depending  upon 
parol  evidence  of  adverse  possession,  under  the  new  sta- 
tute ?  Under  the  old  statute  it  was  long  undecided  whether 
a  purchaser  could  be  forced  to  take  such  a  title,  but  ulti- 
mately it  was  so  determined,  and  I  apprehend  that  it  was 
quite  settled,  that  a  clear  title,  and  just  as  good  as  any  other 
title,  might  be  acquired  by  adverse  possession,  and  that  a 
purchaser  would  be  bound  to  take  such  a  title." 

In  the  subsequent  case  of  Tuthill  v.  Rogers,^  his  Lordship 
said,  "Upon  a  former  occasion  I  was  called  on  to  decide 
whether  this  Court  would  enforce,  as  against  a  purchaser,  a 
title  depending  on  non-claim,  between  subject  and  subject; 
and  I  was  of  opinion  that  it  did  not  matter  how  the  title 
was  acquired,  if  it  were  a  good  one.  ...  I  held  that 
the  Court  was  bound  to  force  the  title  on  the  purchaser,  and 
that  decision  has  been  acquiesced  in." 

To  force  such  a  title  on  a  purchaser,  it  is  not  sufficient 
merely  to  show  possession  by  the  vendor  for  twenty  years 
If  the  vendor  relies  on  a  possession  of  twenty  years  as  giv- 
ing him  a  good  title,  he  must  show  who  the  person  is,  that 
but  for  this  possession  would  be  the  owner  in  fee  simple  in 
possession;  and  that  twenty  years  possession  barred  his 
right.* 

1.  Dart  on  Vendors,  369 ;  Sug.  V.  &  P.  389 ;  Darby  on  Limitations,  389 ; 
Hyde  v.  Dallaway,  6  Jur.  119. 

2.  3  Dm.  &  War.  405. 

3.  IJ.  &  L.  72. 

4.  As  to  the  evidence  in  such  a  case  and  the  enquiries  which  should  be  made, 
for  the  person  whose  title  is  alleged  to  be  barred,  see  Be  Caverhill,  8  U.  C.  L. 
J.  N.  S.  50. 
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•  This  it  would  not  do,  for  example,  if,  when  the  twenty 
years  began  to  run,  such  owner  was  an  infant,  under  cover- 
ture, an  idiot,  lunatic,  or  of  unsound  mind.  In  that  case,* 
''such  person,  or  the  person  claiming  through  him,  may, 
notwithstanding  the  period  of  twenty  years  hereinbefore 
limited  shall  have  expired,  make  an  entry  or  distress,  or 
bring  an  action  to  recover  such  land  or  rent,  at  any  time 
within  ten  years  next  after  the  time  at  which  the  person 
to  whom  such  right  shall  have  first  accrued,  as  aforesaid, 
shall  have  ceased  to  be  under  any  such  disability,  or  shall 
have  died  (which  shall  have  first  happened)." 

The  statute  just  quoted,  in  its  terms  extended  to  persons 
"absent  from  Upper  Canada;"  but  by  a  more  recent  act,' 
"  any  plaintiff  or  person  in  any  action,  suit  or  proceeding, 
either  at  law  or  in  equity,  who  has  been  or  is  resident  with- 
out or  absent  from  Upper  Canada,  shall  have  no  greater  or 
longer  period  of  time  to  bring,  commence  or  prosecute  any 
such  suit,  action  or  proceeding,  by  reason  of  such  non-resi- 
dence in,  or  absence  from  Upper  Canada,  than  if  such  plain- 
tiflF  or  person  had  been  or  were  resident  in  Upper  Canada, 
when  the  cause  of  such  action,  suit  or  proceeding  first  ac- 
crued ;  and  all  and  every  exception  or  distinction  in  any  law 
or  statute  relating  to  the  limitation  of  actions  now  in  force 
in  Upper  Canada,  in  favour  of  any  plaintiff  or  person  resi- 
dent without  or  absent  from  Upper  Canada,  by  whatever 
terms  or  words  such  residence  without  or  absence  from 
Upper  Canada,  is  stated  or  described  in  such  law  or  sta- 
tute, shall  be  and  the  same  are  hereby  abolished  and  re- 
pealed." 

In  Low  V.  Morrison,'  it  was  argued  by  counsel,  that  by 
this  act,  only  the  remedy,  and  not  the  right  was  barred ; 

1.  Con.  Stat.  U.  C.  c.  88,  a.  45. 

2.  M  Vic.  c.  20,  8.  1. 
a  i:  Grant,  192. 
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and  that  if  the  party  could  assert  his  right  without  action, 
he  might  yet  do  so  unaffected  by  the  statute.  But  Van 
Koughnet,  C,  in  giving  judgment,  said,  "  I  leaned  much  to 
that  view  until  I  came  to  consider  the  IGth  section  of  the 
Consolidated  Statute,*  which  enacts  that  at  the  determina- 
tion of  the  period  limited  by  this  '\ct,  to  any  person  ftr 
bringing  any  action  or  suit,  the  right  antl  title  of  such  per- 
son to  the  land,  for  the  recovery  of  which  such  action  might 
have  been  brought  within  such  period,  shall  be  extin- 
guished." 

"  Reading  the  2oth  Vic.  as  abolishing  the  extended  period 
for  bringing  an  action  formerly  given  to  absentees,  and  as 
limiting  it  to  twenty  years,  I  must  apply  the  IGth  section 
of  the  Consolidated  Statute,  and  hold  that  after  the  lapse  of 
twenty  years,  the  right  and  the  title  of  the  absentees  are 
extinguished.  This  law,  if  harsh,  and  all  ex  post  facto  laws 
are  more  or  less  unjust,  the  Legislature  is  responsible  for. 
They,  however,  gave  absentees  a  year  within  which  to  avail 
themselves  of  an  existing  disability — whether  or  not  this 
was  sufficient  to  save  existing  rights  is  not  for  me  to  say — 
I  must  adjudicate  that  the  right  and  title  of  the  absentee 
are  gone  equally  with  those  of  the  resident,  where  there  has 
been  a  possession  for  twenty  years  adverse  to  the  right  or 
title." 

It  must  also  be  borne  in  mind,  that  the  possession  for 
twenty  years  will  bar  only  the  party  entitled  to  the  imme- 
diate possession  of  the  land.  It  will  not  operate  to  defeat 
the  right  of  a  person  entitled  in  reversion,  until  the  expiry 
of  twenty  years  from  the  time  when  the  particular  estate 
determined,  and  the  reversioner  acquired  the  right  of  entry.* 

The  first  section  of  the  statute,'  provides,  that  no  person 

1.  Con.  8t»t.  U.  C.  c.  88. 

2.  1  Hayes  Con  v.  '263 ;  Darby  on  Limitatioua,  390 

3.  Con.  Stat.  U.  C.  o.  88. 
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shall  make  an  entry  ( r  distress,  or  bring  an  action  to  recover 
any  land  or  rent,  but  within  twenty  years  after  the  time  at 
which  the  right  to  make  such  entry  or  distress  accrued  ;  and 
the  second  section,  sub-section  four,  says,  that  in  case  of 
future  estates,  "  such  right  of  entry  shall  be  deemed  to  have 
first  accrued  at  the  time  at  which  such  estate  or  interest 
became  an  estate  or  interest  in  [)Ossession." 

The  effect  of  the  statute  must,  therefore,  always  be  de- 
teiiuined  with  reference  to  the  actual  state  of  the  title  when 
tlu^  time  began  to  run,  so  that  if  the  fee  should  then  have 
been  parcelled  out  in  particular  estates  and  remainders,  the 
title  acquired  by  means  of  the  statute  would,  for  the  most 
part,  be  commensurate  only  with  the  estates  of  those  peraons 
whose  rights  may  from  time  to  time  have  accrued.' 

The  state  of  the  title  when  the  time  begins  to  run  is  what 
has  to  be  considered,  for  when  the  statute  has  once  begun  to 
run,  a  party  cannot,  by  settling  his  estate,  raise  up  new 
riglits  and  give  new  claims  to  persons  deriving  under  the 
aettkment.  '^  And  Mr.  Hayes  lays  it  down '  as  undoubted, 
that  "the  effect  of  the  statute  must  always  be  determined 
with  reference  to  the  actual  state  of  the  title  when  time  be- 
gins to  run,  an  I  that  when  the  time  has  once  commenced 
running,  no  subsequent  alteration  in  the  title  will  postpone 
the  bar." 

The  condition  of  the  land  itself  at  the  time  possession  was 
taken  must  also  be  shown,  because  if  it  waa  in  a  state  of 
nature,  forty  years  possession  may  be  necessary  to  consti- 
tut,e  a  bar. 

By  the  27  &  28  Vic.  c.  20,  sec.  3,  it  Is  enacted  that,  "  In 
the  cjuse  of  lands  granted  by  the  Orown  of  which  the  grantee, 
his  heirs  or  assign.^,  by  theni.selves,  their  .servants  or  agents, 

1.  1  HayeH  C'onv.  257. 

2.  Htac|)iH)l»'  V.  StaciMxih',  4  Dm.  k  War.  ;U7. 
l\.  1  HayrH  (.'on v.  257. 
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have  not  taken  actual  possession  by  residing  upon  or  culti- 
vating some  portion  thereof,  and  in  case  some  other  person 
noc  claiming  to  hold  under  such  grantee  has  been  in  posses- 
sion of  such  land,  such  possession  having  been  taken  while 
the  land  was  in  a  state  of  nature,  then  unless  it  can  be 
shown  that  such  grantee  or  such  person  claiming  under  him 
while  entitled  to  the  lands  had  knowledge  of  the  same  being 
in  the  actual  possession  of  such  other  person,  the  lapse  of 
twenty  years  shall  not  bar  the  right  of  such  grantee  or  any 
person  claiming  under  him  to  bring  an  action  for  the  re- 
covery of  such  land,  but  the  right  to  bring  such  action  shall 
be  deemed  to  have  accrued  from  the  time  that  such  knowledge 
was  obtained  ;  provided  always,  that  no  such  action  shall  be 
brought  or  entry  made  after  forty  years  from  the  time  such 
possession  was  taken  as  aforesaid." ' 

The  limitation  of  time  to  forty  years  was  added  by  the 
act  above  quoted,  the  original  act,'  not  having  expressed 
any  Urait  to  the  time  within  which  the  action  might  be 
brought,  except  twenty  years  after  acquiring  knowledge  of 
the  possession. 

To  give  a  good  title  by  possession,  it  must  be  shown  to 
have  been  continuous;'  a  [)erson  who  takes  possession  of 
land  without  title  has,  while  hu  possession  continues,  and 
before  the  statutory  period  has  expired,  a  transmissible  and 
inheritable  interest  in  the  property.  That  interest  may,  it 
is  true,  be  defeated  at  any  moment  by  the  entry  of  the  right- 
ful owner,  but  if  he  is  succeeded  in  the  possession  by  one 
who  claims  through  him,  and  who  holds  until  the  expira- 
tion of  the  statutory  period,  such  successor  has  then  as  good 
a  right  to  the  possession  as  it  he  had  himself  occupied  for 
the  whole  period.* 

1.  See  Re  Linet,  A  Clian.  Cliam.  R.  2.3<). 

2.  4  Win.  IV.  c.  1,  H.  17  ;  ("<>n.  Stat.  U.  C  c.  88,  h.  3. 

3.  Young  V.  Klliott,  25  g.  R.  U.  C.  333 ;  Re  Roll,  .'1  Chan.  Cham.  R.  264. 

4.  Aither  v.  Whitlock,  L.  R.  1  Q.  B.  1  ;  Keefe  v.  Kirby,  G  Ir.  V.  L.  R.  BOl. 
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But  if  a  series  of  trespassers,  adverse  to  one  another,  and 
to  the  rightful  owner,  take  and  keep  possession  of  an  estate 
in  succession  for  various  periods,  each  less  than  twenty  yjars, 
but  exceeding  in  the  whole  twenty  years,  in  whose  favour 
is  the  right  to  be  declared  ?  The  right  view  seems  to  be, 
that  the  first  of  such  trespassers,  has,  at  the  end  of  twenty 
years  from  his  entry  a  right  to  the  possession. 

Possession  being  prirrui  facie  evidence  of  seisin  in  fee,' 
the  mere  fact  of  priority  of  possession  is  sufficient  proof  of 
title  on  which  a  man  can  maintain  ejectment  against  any 
person  who  was  let  into  possession  by  him,  or  who  came  in 
as  a  wrong  doer,  while,  therefore,  the  trespasser  who  is  in 
possession  at  the  time  when  the  twenty  years  expires,  can 
maintain  his  possession  against  the  rightful  owner,  because 
his  title  is  extinguished,  yet  he  is  liable  to  be  ejected  by  any 
one  who  had  possession  of  the  property  prior  to  himself  but 
within  twenty  years,  though  without  any  better  title.' 

In  this  country  the  question  of  title  by  possession,  as 
against  a  paper  tit'e,  often  presents  peculiar  features,  and  is 
not  always  one  of  easy  solution.^  Thus  the  question  has 
sometimes  arisen  whether  the  occupation  of  part  of  a  lot 
of  land  will  give  title  by  possession  to  the  whole.  The  pre- 
sent current  of  authority  seems  to  be,  that  such  a  possession 
will  confer  title  only  to  the  part  actually  occupied. 

This  was  the  decision  of  the  Court  of  Queen's  Beuch  in 
Hunter  v.  Fan*,*  when  C.  J.  Draper,  in  delivering  ju  Jgmcnt, 
said,  "  If  a  man  has  title  to  a  lot  of  land,  though  he  ht^5»  never 
entered  into  the  actual  possession  of  it,  the  law  deems  him 
to  be  in  {)ossession  until  some  one  else  entei*s  adversely  to 
him,  not  recognizing  his  title,  and  so  a  fortiori  if  he  enters 

1 .  Dftrby  on  lamitations,  .190. 

2.  Poe  (1.  Willis  v.  Birchmore,  9  A.  &  E.  662 ;  Asher  v.  Whitlock,  L.  R.  I 
Q.  B.  1 ;  Groome  v.  Blake,  8  Ir.  V.  h.  R.  432. 

3.  Dundaa  v.  JohnsUm,  24  Q.  B.  U.  C.  647. 

4.  23  Q.  B.  U.  C.  327;  and  8«e  Doe  d.  McDoneU  v.  Rattray,  7  Q.  B.  U.  C.  321. 
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and  occupies  part.  If  without  title  he  enters  on  a  lot 
which  is  in  a  state  of  nature,  clearing  and  fencing  a  few 
acres  only,  leaving  the  rest  open  and  unimproved,  the  actual 
possession  of  the  part  will  not  alone,  in  my  opinion,  draw  to 
it  the  possession  of  the  other  part." 

In  McMasier  v.  Morrison,^  V.  C.  Mowat,  before  whom  the 
case  was  heard,  followed  the  decisions  at  law,  and  the  plain- 
tiff having  failed  to  prove  that  the  testator  exercised  any 
acts  of  ownership  on  any  portion  of  the  lot  except  what  he 
cleared,  or  that  he  was  more  than  a  mere  trespasser  in  re- 
spect of  even  that  portion,  the  learned  Vice-Ciiancellor  said. 
" under  these  circumstances,  he  cannot,  accoiding  to  the 
authorities,  be  held  to  have  been  constructively  in  posses- 
sion of  any  part  of  the  lot  of  which  he  was  not  in  actual 
possession." 

The  same  point  was  afterwards  decided  in  the  same  way 
by  the  Chancellor  in  Low  v.  Morrison,'^  and  also  by  Vice- 
Chancellor  Spragge  in  Wishart  v.  Cook.* 

Although  in  McMaster  v.  Morrison,  V.  C.  Mowat  seems  to 
have  founded  his  judgment  upon  the  fact  that  no  proof  was 
given  that  the  party  in  possession  was  more  than  a  mere 
trespasser,  yet  it  is  probable,  that  following  as  he  did  the 
decisions  at  law,  the  learned  Vice-Chancellor  would  have 
come  to  the  same  conclusion,  even  had  it  been  shown  that 
the  p«irty  was  in  possession  under  an  apparent  title,  or  had 
some  show  of  right. 

In  Dundas  v.  Johnston,*  it  is  true  the  language  used  re- 
fers solely  to  occupation  without  any  title ;  Draper,  C.  J., 
saying,  "  When,  therefore,  a  person  without  any  title,  or 
without  any  real  or  bona  Jide  claim  of  title,  (though  erro- 
neous) entered  upon  any  such  lot,  clearing  and  fencing  only 
a  portion  thereof,  I  do  not  understand  upon  what  principle 
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1.  14  Grant.  138. 
3.  15  Giant,  237. 


2.  14  Grant,  192. 

4.  24  Q.  B.  U.  C.  660. 
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this  wrong  doer  can  be  deemed  to  have  taken,  and  to  be  in 
possession  of  the  whole  of  such  lot : — for  example,  of  200 
acres,  if  the  lot  was  originally  surveyed  to  contain  that 
quantity,  or  of  the  half  or  quarter  lot,  if  such  had  been  the 
division  of  the  original  survey ;  or  that  his  cultivation  and 
fer  jing  of  a  small  part  puts  him  into  possession  of  as  much 
(be  it  the  whole  or  a  fractional  part  of  a  lot)  as  the  proprietor 
of  the  part  trespassed  upon  owns.  In  cases  of  what  is  well 
understood  in  the  country  by  the  term  '  squatters,'  I  have 
always  thought  that  as  against  the  real  owner  they  acquire 
title  by  twenty  years*  occupation  of  no  more  land  than  they 
actually  have  occupied,  or  at  least  over  which  they  have 
exercised  continuous  and  open  notorious  acts  of  ownership, 
and  not  mere  desultory  acts  of  trespass  in  respect  of  which 
the  true  owner  could  not  maintain  ejectment  against  the 
trespasser  as  the  person  in  possession." 

In  the  subsequent  case  of  Young  v.  Elliott,*  the  Court 
came  to  the  same  conclusion  as  in  Dundas  v.  Johnston. 

As  the  law  now  stands,  it  would,  therefore,  seem  that  a 
party  in  possession  without  a  paper  title,  acquires  title  only 
to  that  part  of  the  lot  actually  occupied  by  him.  Perhaps 
fuller  and  further  argument  may  lead  to  a  different  conclu- 
sion being  arrived  at. 

In  the  case  of  a  pjrson  taking  possession  of  land  already 
cleared  and  cultivated,  when  he  confinei  his  occuapation  to 
a  part  only  of  the  lot,  cultivating  that  and  that  only,  and 
allowing  the  remainder  to  lie  waste,  it  may  be  reasonable  to 
a>s.sume  that  such  an  occupation  will  confer  title  only  to  the 
part  actually  occupied.  But  in  the  case  of  wild  lands,  where, 
unless  a  man  goes  to  great  expense  in  the  way  of  fencing  to 
enclose  the  whole  lot,  his  visible  |)ossossion  and  exercise  of 
acts  of  ownership  must  be  confined  to  the  portion  he  may 

1.  26  Q.  B.  U.  C.  3M. 
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clear  up  and  bring  under  cultivation,  it  would  seem  more 
reasonable  to  treat  such  occupation  as  possession  of  the 
whole  lot. 

Indeed,  in  Dundas  v.  Johnston,*  the  Court  of  Queen's 
Bench  said,  "It  must  depend  upon  the  circumstances  of  each 
case,  whether  the  jury  may  not,  as  against  the  person  hav- 
ing the  legal  title,  properly  infer  the  possession  of  the  whole 
lot  covered  by  such  a  title,  in  favour  of  an  actual  occupant, 
though  his  occupation  by  open  acts  of  ownership,  such  as 
clearing,  fencing  and  cultivating,  has  been  limited  to  a  por- 
tion less  than  the  whole." 

In  a  recent  case,'*  C.  J.  Hagarty,  in  delivering  judgment, 
said,  "We  are  not  prepared  to  hold  that  unenclosed  wood 
land  in  this  country  can  never  be  the  subject  of  a  twenty 
years'  possession.  If  fencing  and  cultivation  can  alone  con- 
stitute a  possession,  then  title  to  open  wood  land  can  never 
be  acquired  against  the  true  owner." 

2.  Inheritance. 

A  title  may  also  depend  upon  descent,  but  such  a  title  is 
always  to  be  viewed  with  great  jealousy;^  indeed  it  is  said 
to  be  ranked  by  conveyancers  among  the  worst  of  titles ; 
and  if  it  depends  upon  several  successive  descents,  it  is 
scarcely  marketable.* 

To  prove  a  pedigree,  the  object  is  to  show  that  the  claim- 
ant is  the  next  heir  to  the  person  hist  seised. 

In  questions  of  pedig/ee  the  conveyancer  requires  the 
same  proof  of  relationships,  deaths  and  intestacies  as  Courts 
of  Justice.  * 

1.  24  Q.  B.  U.  0.  550;  and  see  Davis  v.  Henderson,  29  Q.  B.  U.  C.  344. 

2.  Heyland  v.  Scott,  19  C,  P.  U.  C.  172 ;  MulhoUand  v.  Conklin,  22  C.  P. 
U.  C.  372. 

3.  Atkinson  on  Titles,  374. 

4.  Hubback  on  Sue.  71. 
6.  Gov.  Con.  Ev.  274. 
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Of  the  intestacy  of  the  ancestor  the  best  evidence  is  the 
production  of  letters  of  administration  taken  out  to  his 
ctfects  from  the  Surrogate  Court. '  But  although  letters  of 
administration  are  much  relied  on  by  conveyancers,  implicit 
reliance  cannot  be  placed  on  them.  They  are  granted  by 
the  Surroimte  Court  upon  the  atfida>jt  of  the  nearest  rela- 
tion that  no  will  of  the  deceased  has  ^  een  discovered,  and 
this  it  is  evident  can  never  be  conf  usi  '^e  evidence  that  there 
is  i.v  will  in  existence.'^ 

The  weight  to  which  ti.  ■  *  entitled  depends  much 
uj>on  the  time  which  has  elaii^dd  sIl  they  were  granted; 
twenty  yeare  may  entitle  them,  if  acted  upon,  to  great 
weii'ht,  and  to  be  regarded  as  presumptive  evidence,  almost 
incontrovertiV)le,  thai,  no  will  has  been  found;  but  two  or 
three  years  elapsed  are  Aot  sufficient  to  warrant  a  purchaser 
in  relying  upon  a  grant  of  administration,  without  other 
evidence  of  intestacy,  or,  at  least,  without  making  further 
enquiry.''' 

It  is  also  sometimes  required  that  administration  should 
be  taken  out  for  the  purpose  of  obtaining  the  administrator's 
flttidavit  of  belief  that  the  ancestor  died  intestate,*  and  un- 
doubtedly letters  of  administration  afford  the  most  public 
proof  that  no  will  exists ;  but  the  opinion  of  the  profession 
is  against  the  purchaser  having  a  right  to  insist  upon  such  a 
proceeding. ' 

When  forty  years  have  elapsed  since  the  death  intestate 
of  a  former  owner  seised  in  fee  simple  in  possession,  the 
Statute  of  Limitiitions  may  be  relied  on  as  against  the  claim 
of  any  latent  heir,*  as  his  right  of  action  must  have  ac- 

1.  Cov.  I'on.  Ev.  277 ;  Lee  on  Aba.  315 ;  2  Preston  on  Abs.  454  ;  Dart  on 
Vomlore,  ;U1.  2.  Lee  on  Abs.  316. 

a.  Loe  o'.i  Aba.  315;  Dart  on  Vendors,  308. 
4.  Hubbiiok  ou  Sue.  65. 
.'>.  Lee  on  Abs.  lUi'. 
6.  Lee  on  Abs.  4<J7. 
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crued  at  the  death ;  but  if  the  intestacy  is  disputed,  and 
there  be  reason  to  apprehend  the  existence  of  a  will,  whose 
contents  are  unknown,  the  statute  is  a  very  slight  protec- 
tion ;  as  limitations  may  have  been  created,  under  which  a 
right  of  action  may  exist  for  an  indefinite  period.  * 

Proof  of  intestacy  may  also  be  given  by  producing  a  will 
or  probate  not  passing  the  real  estate  in  question,  and  not 
putting  the  heir  to  an  election. '^ 

Where  a  will  was  executed,  a  purchaser  from  the  heir  or 
from  one  claiming  through  him  has  a  right  to  insist  on  its 
being  produced,  that  he  may  satisfy  himself  of  its  ineffici- 
ency, even  although  having  been  treated  as  a  nullity  by  a 
professional  man,  it  has  been  mislaid,  and  the  vendor  being 
heir  has  rested  upon  his  title  as  such.'  But  he  cannot  insist 
upon  a  covenant  for  its  production,  even  though  unproved 
since  it  is  merely  negative  evidence.* 

Where  a  person  deduces  his  title  as  heir  general  at  com- 
mon law  of  his  father,  evidence  is  required  not  only  that  he 
is  the  legitimate  son,  but  in  the  event  of  the  ancestor's 
death  before  the  1st  of  January,  1852,*  that  he  is  the  eldest 
or  only  son  of  his  parents.  • 

Certificates  of  his  parents'  marriage,  and  of  his  own  bap- 
tism within  a  reasonable  period  after  the  marriage,  are  ad- 
mitted as  full  and  ample  evidence  of  legitimacy,  without  any 
prot  f  of  the  identity  of  the  parties.  ^ 

To  prove  the  pedigree  of  a  second  son,  ceitificates  of  the 
marriage  of  his  father  and  mother,  of  the  baptism  of  himself 
and  eldest  brother,  and  of  the  burial  of  his  eldest  brother, 
are  the  best  and  appropriate  evidence  ;*  there  should  also  be 
strong  negative  evidence  that  the  eldest  brother  died  without 

1.  Dart  on  Vendors,  369.  2.  Ibid.  311 ;  Hubback  on  Sue.  66. 

3.  Stevens  v.  Guppy,  2  S.  &  S.  439 ;  Hubback  on  Sue.  05. 

4.  Hubback  on  Sue.  65.  5.  Con.  Stat.  U.  C.  e.  82. 
6.  1  Byth.  149.  7.  Gov.  Con.  Ev.  278. 

8.  Oov.  Con.  Ev  279. 
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issue.  If  this  is  not  apparent  from  a  certificate  of  his  burial, 
stating  his  agd  and  bachelorhood,  an  affidavit  from  some 
member  of  the  family,  or  acquaintance,  should  be  procured, 
testifying  his  belief  that  the  party  was  either  never  mar- 
ried, or  if  married,  never  had  any  issue,  or  that  such  i.ssue, 
if  any,  died  in  infancy,  &c.  The  deponent  should  also  state 
that  he  was  intimately  connected  or  acquainted  with  the 
family,  and  must  have  known  of  such  issue  it  there  had 
been  any. 

If  the  elder  brother  left  issue,  proof  of  their  death  should 
be  required;  and  the  like  evidence  that  the  issue  left  no 
issue. 

To  prove  the  pedigree  of  a  third  or  fourth  son  similar 
evidence  is  required,  in  each  case  accounting  for  all  who 
would  have  inherited  before  him. 

In  proving  the  title  of  daughters,  ti)e  same  evidence  must 
be  given,  the  death  of  all  the  sons  (if  any)  without  issue, 
must  be  proved,  and  also  the  death  of  any  of  the  claimant's 
sisters  who  are  dead,  and  that  they  died  without  issue.'' 

Where  the  ancestor  died  since  the  first  day  of  January, 
1852,  the  proof  should  consist  of  certificates  of  the  parents' 
marriage,  and  proof  that  the  claimants  are  the  only  children 
of  the  marriage.  If  any  of  them  are  dead  without  issue, 
the  fact  of  their  death,  and  that  they  left  no  issue,  must  be 
proved.  Tf  they  did  leave  issue,  the  issue  must  in  like  man- 
ner be  accounted  for. 

The  proof  of  a  collateral  heirship,  as  of  brothers,  uncles, 
aunts  or  cousins,  must  be  supported  in  the  same  way.' 

Great  difficulty  is  frequently  experienced  in  giving  direct 
proof  of  the  fate  of  persons  who  have  gone  abroad  and  who 
have  never  afterwards  been  heard  of,  that  these  persons  died 

1.  See  Re  Harding,  3  Chan.  Cham.  R.  23;i.  .  . 

2.  Cov.  Con.  Ev.  280. 

3.  Cov.  Con.  Ev.  280. 
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without  issue,  or  that  such  issue  has  become  extinct.  These 
are  difficulties  which  a  Court  of  Equity  would  never  compel 
an  unwilling  purchaser  to  accept,  unless  the  lapse  of  time  be 
such  as  to  raise  a  violent  presumption  in  favour  of  the  con- 
tinuing and  uninterrupted  possession.' 

A  seven  years'  absence  without  tidings,  though  it  prevails 
as  evidence  of  death  in  ejectment,  is  clearly  insufficient  be- 
tween vendor  and  purchaser,  that  the  title  is  good  against 
all  the  world,  and  not  merely  as  sufficient  to  prevail  as 
against  certain  contending  parties.  ^  No  certain  period  can 
be  fixed  upon,  which  will  raise  such  a  presumption  ;  every 
ctise  must  depend  upon  its  own  particular  circumstances. 
The  presumption  of  death  has  been  admitted  in  one  case 
after  twenty  years  f  in  another  case  after  foui'teen  years  ;* 
and  in  a  third  case  after  sixteen  years;''  but  in  a  recent 
case,*  after  absence  and  silence  for  nineteen  years,  the  Court 
refused  to  presume  death,  where  the  circumstances  rendered 
it  improbable  that  the  party,  if  alive,  would  have  communi- 
cated with  her  friends. 

Scarcely  any  length  of  time  will,  however,  be  sufficient  to 
compel  an  unwilling  purchaser  to  take  a  title  depending  on 
such  a  presumption  of  death,  unless  made  with  reference  to 
the  age  of  the  party  said  to  be  deceased ;  and  if  the  party 
whose  death  is  asserted  was,  when  last  heard  of,  very  young, 
the  period  must  be  that  beyond  which  human  life  does  not 
commonly  extend.^ 

If  the  point  to  be  proved,  or  rather  to  be  presumed,  is, 
death  without  issue,  it  is  questionable  whether  a  Court  would, 

1.  Gov.  Con.  Ev.  280. 

2.  Dart  on  Vendors,  315 ;  Hubback  on  Suo.  179. 

3.  Bailey  v.  Hammond,  7  Vea.  .')90. 

4.  Lee  v.  Willock,  6  Vea.  005.    And  see  Re  Harris,  cited  post  in  chapter  on 
l>roceedini,(8  under  the  act  for  Quieting  Titles. 

5.  5  Vea.  4.58. 

G.  Bowden  v.  Henderson,  2  Sm.  &  G.  560. 
7.  Lee  on  Abs.  467. 
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as  against  a  purchaser,  ever  make  the  presumption  within 
the  period  of  sixty  years.' 

It  may  be  tf'Med  that  in  cases  of  pedigree,  persons  pre- 
sumed to  be  deatl,  are  presumed  to  have  died  unmarried  and 
witliout  issue.'' 

A  certificate  of  baptism  is  no  evidence  of  the  exact  age  of 
the  party ;  it  is  good  evidence  of  his  legitimacy,  but  not  of 
his  age.  '^  If  the  clergyman  has,  however,  entered  the  age  of 
the  infant,  the  conveyancer  receives  the  certificate  as  prima 
facie  evidence  of  the  age,  though  it  would  not  be  evidence 
on  that  point  in  Court. 

Declarations  of  a  deceased  parent  are  evidence  of  the  time 
of  a  child's  birth  ;*  and  an  entry  by  a  man  midwife  of  his 
having  delivered  a  woman  of  a  child  on  a  certain  day,  re- 
ferring to  his  ledger,  in  which  he  had  made  a  charge  for  his 
attendance,  which  was  marked  paid,  has  been  received  as 
evidence.^ 

The  regular  proof  of  the  celebration  of  a  marriage  is  the 
certificate  of  the  clergyman  who  performed  the  ceremony, 
such  certificate  being  one  which  he  is  required  by  statute'* 
to  give  the  parties  if  they  desire  it ;  or  the  evidence  of 
parties  present  at  the  man-iage.  In  case  of  the  absence  or 
death  of  the  witnesses  present  at  the  marriage,  a  certified 
copy,  by  the  Registrar  of  the  County,  of  the  return  made 
to  him  by  the  clergyman  who  performed  the  ceremony  is 
made  sufficieni.  evidence  by  the  statute.^  Under  the  Act  for 
Quieting  TitJes,  a  marriage  must  be  proved  by  the  produc- 
tion of  the  cei  tificate.  Affidavits  will  not  be  received  unless 
the  absence  of  the  certificate  is  satisfactorily  accounted  for." 

1.  Ibid,  467. 

2.  Doe  d.  Oldham  v.  WooUey,  8  B.  &  Cr.  22 ;  Doe  d.  Baning  v.  GriflBn,  15 
East,  293. 

3.  Cov.  Con.  Ev.  281.  4.  Ibid.  282. 

5.  Higham  v.  Ridgway,  10  East,  109.  6.  Con.  Stat.  U.  C.  o.  72,  s.  4. 

7.  Ibid.  sec.  7.  8.  Re  Harris,  2nd  Dec.  1809. 
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In  tlie  case  of  old  niarriagea,  where  the  parties  have  heon 
long  dead,  and  the  place  of  the  marriage  is  unknown,  resort 
must  often  be  had  to  the  presumptive  evidence  of  general 
reputation. '  The  chief  danger  attending  presumptive  evi- 
dence of  marriage  is,  that  such  evidence  may  be  rebutted  by 
either  of  the  parties ;  but  after  the  death  of  both  parties, 
such  evidence  may  be  safety  relied  on.'' 

3.   Wills. 

If  the  title  is  derived  under  a  will,  the  probate,  or  a  co|)y 
stamped  with  the  seal  of  the  Surrogate  (.^ourt,''  is  ordinarily 
sufficient  proof  of  the  will  as  between  vendor  and  purchaser;* 
and  the  purchaser's  solicitor  may,  as  in  the  case  of  a  deed, 
presume  due  execution  according  to  the  purport  of  the  will. 

He  will  observe,  whether  it  purports  to  have  been  exe- 
cuted in  the  presence  of  two  witnesses,  and,  whether  the 
attestation  clause  states  that  they  bubscribed  in  the  presence 
of  each  other/  If  it  does  not,  an  affidavit  by  one  of  the 
subscribing  witnesses  or  some  other  {)orson  who  saw  the 
yill  signed,  testifying  the  actual  fact,  may  be  called  fui". 
It  must  be  remembered  that  a  will  proves  itself  thirty  years 
from  its  date,  and  not  from  the  death  of  the  testator.  ^ 

The  Court  of  Common  Pleas  has,  however,  decided "  that 
it  is  not  necessary  that  the  witnesses  should  subscribe  in  the 
presence  of  each  other ;  their  subscribing  in  the  presence  of 
the  testator  is  sufficient,  though  they  do  not  subscribe  in 
the  presence  of  each  other. 

In  the  case  referred  to.  the  Court  held  that  the  statute 

1.  1  Byth.  168 ;  Gov.  Con.  Ev.  2?5. 

2.  1  Byth.  168 ;  Cov.  Con.  Ev.  283. 

3.  Con.  Stat.  U.  0.  c.  16.  bs,  3,  51. 

4.  Cov.  Con.  Ev.  91,  92. 

5.  Con.  Stat.  U.  C.  c.  82,  b.  13. 

6.  Cov.  Con.  Ev.  94,  lt7. 

7.  Mann  v.  Rickets,  7  B<  av.  93. 

8.  Craword  v.  Curragh,  15  C.  P.  U.  C.  65. 
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which  says,  "It  shall  be  sufficient  if  such  witnesses  sub- 
scribe their  names  in  presence  of  each  other,  although  their 
names  may  not  be  subscribed  in  presence  of  the  testator;"' 
does  not  repeal  the  clause  in  the  Statute  of  Frauds  relating 
to  wills,'  but  merely  extends  it,  and  that,  therefore,  a  will 
subscribed  by  the  witnesses  in  accordance  with  the  provi- 
sions of  either  Act,  is  sufficiently  attested. 

In  delivering  judgment,  A.  Wilson,  J,,  said,  "Tlie  statute 
of  Charles  has  not,  in  express  terms,  been  repealed  as  to 
wills ;  and,  so  far  as  it  has  not  been  repealed  by  enactments 
inconsistent,  with  its  maintenance  in  part  or  in  whole,  there 
is  no  reason  why  it  may  not  be  considered  as  still  an  active 
law  here.  Now,  under  that  statute  it  was  a  positive  direc- 
tion that  the  witnesses  should  subscribe  and  attest  the  will 
in  the  ]}rese lice  of  the  devisor,  otherwise  the  will  should  be 
utterly  vt»id  and  of  none  effiict." 

"There  is  nothing  inconsistent  in  our  amended  law  and 
this  pr()vi«)ion  subsisting  together  ;  on  tlio  contrary,  it  rather 
seems  that  the  Logishiture  intended  that  this  part  of  the  old 
law  should  jet  continue  to  be  the  law  ;  K-avi^g  it,  however, 
to  the  devisor  to  pursue  either  the  new  law  or  the  old  law, 
according  to  circumstances  or  his  own  convenience — that  is 
either  to  see  the  witnesses  subscribe  the  will,  or  if  he  did 
not,  that  they  should  see  each  other  subscribe  it,  and,  there- 
fore, we  are  of  opinion  that,  under  the  provision,  '  It  shall 
be  spfficient  if  such  witnesses  suV)scnbe  their  names  in  pre- 
sent, of  each  other,  <(ltkou(jh  their  names  mn;/  not  be  sub- 
scribed in  presence  of  the  testntor'  the  law  of  this  province 
does  not  prevent  a  will  being  still  subscribed  by  the  wit- 
nesses in  the  })resence  of  the  devisor,  as  it  might  have  been 
before  the  passing  of  the  late  act,  under  the  statute  of 
Charles ;  and  that  the  new  provision  has  extended  the  old 


1.  Con.  Stat.  V.  ( '.  c.  82,  a.  13. 

2.  2U  Car.  3,  c.  3,  s.  5. 
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law  by  making  it  sufficient  if  the  witnesses  see  each  other 
subscribe  the  will,  although  the  devisor  may  not  have  seen 
them. 

"  We  are  of  opinion,  then,  that  although  the  will  was  not 
subscribed  by  the  witnesses  in  the  presence  of  each  other,  it 
was  not,  nevertheless,  void  for  that  reason,  but  that  a  sub- 
scription by  thera  in  the  presence  of  the  devisor  was,  if  it  be 
established,  a  sufficient  subscription  according  to  our  law." 

If  the  testator  was  a  marksman,  the  attestation  should 
state  that  the  will  ^'  jis  read  over  and  explained  to  him,  and 
if  the  attestation  is  silent  as  to  this,  the  purchaser  may  re- 
quire proof  from  ono  of  the  witnesses  or  some  other  peraon 
present,  that  the  will  was  read  over  and  explained.* 

Where  the  will  has  not  been  proved,  the  vendor  must  pro- 
duce the  original,  if  it  happens  to  be  in  his  possession.  ^  If 
the  will  relates  to  real  estate  only,  and  has  been  neither 
proved  nor  registered,  or  if  relating  to  personal  estate  also, 
it  has  not  been  proved,  inquiry  should  always  be  made  as 
to  the  reason  for  this  omission.  The  will  may  have  been 
revoked  by  the  testator,  and  the  enquiry  may  lead  to  the 
discovery  of  this. 

In  England,  a  purchaser  from  a  devisee  was,  under  circum- 
stances, held  in  one  case  to  be  entitled  to  require  the  devisee, 
as  a  condition  of  speciHc  performance  against  the  purchaser, 
to  establish  the  will  against  the  heir,  though  the  general 
rule  is  otherwi.se.''  In  another  case  of  a  purchaser  of  real 
estate,  the  vendor  was  required  to  prove  a  codicil  in  the 
Ecclesiastical  Court. 

Where  a  will  has  been  executed,  it  must  be  produced  be- 


I 


1.  Cov.  Con.  Ev.  95. 

.3.  (irove  v.  Biwtar.!,  2  Ph.  019. 

4.  Weddall  V.  Nixon,  17  Beav.  100. 
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fore  a  purchaser  can  be  compelled  to  accept  the  title,"  al- 
though having  been  treated  as  a  nullity  by  a  f>rofessional 
man,  it  has  been  mislaid,  and  the  vendor  being  heir,  has 
rested  upon  his  title  as  heir/' 

The  exact  terms  of  the  devise  through  which  the  vendor 
claims,  and  the  effect  of  the  words  used,  must  be  carefully 
considered,  as  difficulties  of  construction  often  arise. 

The  general  rule  as  to  the  admissibility  of  parol  evidence 
in  the  (jonstructicm  of  wills  is,  that  if  there  be  a  latent  ambi- 
g\iity  raised  by  extrinsic  circumstances,  it  may  be  exi)lained 
by  the  same  means,  but  if  the  ambiguity  be  patent,  that  is, 
arising  on  the  face  of  the  will  itself,  all  reference  to  matters 
♦lehors  the  instrument  is,  as  a  genenil  rule,  strictly  for- 
bidden.^ 

In  the  case  of  wills  executed  by  persons  dying  l)efore  the 
first  day  of  Janaaiy,  l^di),  the  will  was  construed  Jis  speak- 
ing from  the  date  jf  its  execution,  and  property  acquired  by 
the  testator  after  the  date  of  the  will,  did  not  pass  under  the 
will.  If,  however,  in  the  case  of  any  person  dying  after  t}ie 
(!th  day  of  March,  ISIU,  the  will  contains  "a  devise*  in  any 
form  of  words  of  all  such  real  estate  as  the  testator  shall  die 
seised  or  jwsaessed  of,  or  of  any  part  or  proportion  tiiereof, 
such  will  shall  be  valid  and  efi'ectual  to  pass  any  land  that 
may  have  ln>en  or  nuiy  be  acquired  by  the  devisor  after  the 
making  of  such  will,  in  the  same  manner  as  if  the  title 
thereto  had  been  acquired  before  the  makitig  thereof" 

In  the  ciise  of  VVMuiteley  v.  VVhateley, '  where  the  words 
of  the  will  were,  "  I  give  all  my  run  I  and  personal  estate  to 

1.  Hul>»)iu'k  on  Sue.  (W. 

2.  Sti-viii*-  \.  (Jiippy,  '2  a.  &  a.  431). 

3.  Tayl.)r  on  Ev,  !»44 ;  Oov.  Con.  Ev   10.1 

4.  Con.  Sti»t  C.  C.  c.  82,  a.  11. 
A.  l:<  (irant,  4M\. 
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my  executors  and  trustees  for  the  purposes  of  this  my  will," 
v.  C.  Mowat,  after  quoting  the  words  of  the  statute,*  said, 
"  I  see  no  sufficient  reason  why  such  a  devise  as  this  will 
contains,  should  not  be  held  a  sufficient  compliance  with 
this  provision.  ...  I  think  that  a  deyise  in  this  form 
shows  an  intent  to  pass  all  the  testator  should  have  at  his 
death,  and  that  all  the  statute  demands  is  a  devise  in  any 
form  of  words  which  shows  such  an  intent." 

On  a  rehearing  of  the  case,'  the  decree  pronounced  by 
V.  C.  Mowat  was  reversed,  the  Chancellor  and  V.  C.  Spragge 
holding  that  a  devise  in  such  a  general  form  was  not  suffi- 
cient to  [)a.S8  after-acquired  estate.  The  Chancellor  in  de- 
livering his  judgment,  said,  the  Legislature  are  "  careful, 
merel}'  to  say  that,  if  the  testator  in  iny  form  of  words 
d(3vi8es  after-acquired  real  estate,  it  shall  pass.  They  have 
not  said,  that  without  any  such  form  of  words  it  shall  paaa 
under  a  mere  general  devise  of  realty.  To  hold  that  this 
was  the  meaning  of  the  Legislature  would  be  to  reverse  the 
whole  law  as  it  then  stt)od,  and  to  require  that,  where 
parties  did  not  intend  their  after  acquired  property  to  pass, 
they  should  use  restrictive  words.  But  the  Legislature  have 
not  said  this.  It  seems  to  me  that  they  leave  the  law  as  it 
was,  unless  the  parties  choose  to  extend  the  operation  of  the 
will  by  some  form  of  words  embracing  after-aajuired  real 
estate."  And  V.  C  Spraggo  said,  "  In  a  will  of  personal 
estate  there  is  an  ox  pressed  intention  tliat  it  should  be  a 
bequest  of  what  the  testator  has  at  the  time  of  his  death, 
because  the  law  gives  his  words  expression  as  at  the  time 
of  his  death.  But  our  statute  making  no  such  rule  as  to 
real  estate,  requires  the  testator  to  express  an  intention  as 
to  after-acquired  property  if  he  has  such  intention.  The 
language  of  the  statute,  "  a  devise  in  any  form  of  words  of 

1.  Con.  atftt.  IT.  C.  0,  82,  h.  11. 

2.  11  Grant,  430. 
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all  such  real  estate  as  tie  testator  shall  die  seised  or  pos- 
sessed o»V'  irnpiies  ov  rath«r  requires  that  the  testator  must 
in  S'>'Of^  '  jrin  of  words  express  it  to  be  his  intention  to  de- 
vis*  ii><  af'tr-acquired  real  estate.  Tlie  words,  "  I  give  or  I 
devise  all  my  real  estate,"  do  not  import  such  intention : 
the  reason  being  wanting,  which,  in  the  case  of  personal 
estate,  imputes  such  intention  to  the  te.;.tator.  There  is, 
however,  this  point  in  the  case  before  us.  The  testator 
joins  together  his  real  and  j)ersonal  estate  making  one  dis- 
position of  both  in  these  words,  "  I  give  all  my  real  and 
personal  estate."  Is  that  a  form  of  words  denoting  an  in- 
tention to  devise  after-acquired  real  estate  ?  or  may  it  not 
with  equal  propriety  be  said  tiwit  they  denote  an  intention 
on  the  part  of  the  tesUitor  to  limit  his  bequest  of  personal 
estete  to  what  he  then  pos.sesse(l  ?  I  think  the  prof)er  con- 
struction of  the  will,  is  to  read  it,  as  to  each  kind  of  pro- 
perty, as  the  law  requires  it  to  be  read,  if  each  were  expressed 
separattily." 

Although  two  members'of  the  Court  took  this  view  of  the 
statute,  V.  C.  Mowat  adhered  to  his  original  judgment,  and 
after  remarking  that  "  the  leading  principle  according  to 
whicl)  wills  are  interpreted,  is  the  intention  of  the  tesbitor;" 
and  reviewing  at  length  the  author' ties  bearir;;;  ^ri  she  sub- 
ject, he  said,'  "I  read  the  clause  in  our  act  tu.  iciidering 
valid  devi.ses  of  after-acquired  real  est^ite,  and  requiring  for 
this  purpose  nothing  more  than  any  words  which  show  the 
intent  to  pass  the  property.  Tlius,  if  a  testator  having  con- 
tracted and  paid  foe  land,  HIarkacre,  makes  a  will,  and  sub- 
secpjently  obtains  the  conveyance,  his  devise  of  Blackacre 
by  description  would.  I  a|>|trchen(l,  give  the  devisee  the 
legal  as  w««ll  as  iMpiitable  estate  therein  ;  for  it  is  surely  not 
neces.sa;  j  :"or  this  purpose  that  the  will  should  bo  expressed 

1.  14  Gr.  44;J. 
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a-s  devising  any  or  all  'the  estate  in  B^ckacre  that  the 
testator  may  die  seised  of.'  To  require  a  resi'^uary  or 
general  clause  to  make  an  express  reference  to  after-ac(juired 
property  appears  to  me  to  be  demanded  by  no  sound  rule 
of  construction ;  to  serve  no  good  purpose ;  to  create  an 
unnecessary  and  indefensible  distin  ction  between  the  words 
which  pass  after-acquired  personal  estate ; — and  to  force 
upon  wills  wherever  the  rule  is  appli'^d,  a  meaning  and  an 
effect  contrary  to  the  intension  of  the  lestator." 

Subsequently,  however,  the  law  was  altered,  and  by  an 
act  of  the  Legislature  of  Ontario,*  it  was  provided,  where 
the  devisor  died  after  the  1st  day  of  January,  180I>,  that, 
"  Every  will  shall  be  construed  with  reference  to  the  real 
and  personal  estate  comprised  in  it,  to  speak  and  take  effect 
as  if  it  had  been  executed  immediately  before  the  death  of 
the  testator,  unless  a  contrary  intention  appears  by  the 
will." 

"No*  conveyance  or  other  act  made  or  done  subsequently 
to  tlie  execution  of  a  will,  of  or  relating  to  any  real  or  per- 
sonal estate  therein  comprised,  (except  an  act  by  which  the 
will  is  revoked),  shr.ll  prevent  the  operation  of  the  will  with 
respect  to  such  estate  or  interest  in  such  real  or  [Hii-sonal 
estate  an  the  testator  shall  have  power  to  dispose  of  at  the 
time  of  his  death." 

"  Every'  will  shall  be  revoked  by  the  marriage  of  the  tes- 
tator, except  a  will  nmde  in  the  exercise  of  a  power  of  ap- 
pointment, when  the  real  or  per.ional  estate  would  not  in 
default  of  such  apjK)intment,  pass  to  the  testatfir's  heir, 
executor  or  administrator,  or  the  person  entitled  Jts  the  tes- 
tator's next  of  kin  under  tlie  stiitute  of  distributions." 

t  Ont.  Stot  ;«  V^ic.  c.  8. 

2.  Sec  2. 

3.  Sec.  3,     By  a  clmc»i  error  in  tlio  iirij^inal  Act,  tlie  woiil  "not"  wa«  l«?ft 
out.     The  Act  w  printed  here  aw  auiuiulMi  by  Out.  iSt»t.  35  Vic.  c.  15,  ».  '.i. 
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*'  No  will'  shall  be  revoked  by  any  presumption  of  an 
inteni.ioa  on  the  ground  of  an  alteration  in  circumstances." 

"  No  will"  or  codicil,  or  any  j)art  thereof,  shall  be  revoked 
otherwise  than  aforesaid,  or  by  another  will  or  codicil  ex- 
ecuted according  to  law,  or  by  some  writing  declaring  an  in- 
tention to  revoke  the  same,  and  executed  in  the  manner  in 
whicli  a  will  is  by  law  required  to  be  executed,  or  by  the 
burning,  tearing  or  otherwise  destroying  the  same  by  the 
t(\stator,  or  by  some  one  in  his  presence  and  by  his  direc- 
tion, with  the  intention  of  revoking  the  same." 

The  original  English  statute  of  wills,'  authorized  every 
person  having  lands,  &c.,  to  devise  them  ;  and  under  that 
statute  it  was  the  opinion  that  a  married  woman  could  not 
make  a  valid  will  of  lands.  But  as  "  divers  doubts,  ques- 
tions aiiii  ambiguities"  had  arisen,  or  were  apprehended  on 
that  and  other  points,  the  statute  34  &  35  Hen.  8,  c,  5, 
was  pa.sscil  to  remove  them,  and  by  the  14th  section  of  that 
att  such  devises  by  married  women  were  expressly  pro- 
hibited 

A  married  woman  might,  however,  make  a  testamentary 
'disposition  of  her  real  estate  under  a  power,*  by  waj  of  ex- 
e.'ution  of  such  power ;  and  equity  r-iirried  into  effect  the 
will  of  a  married  woman  disposing  of  her  real  estate  in  fa- 
\our  of  her  liusband.  or  other  ]»ersons  than  her  lieirs  at  law 
provided  the  will  wjis  in  pursuance  of  a  power  reserved  to 
her.''  The  power  to  make  a  testamentary  disposition  of  her 
e.^tatfcH  nnght  be  conferred  »jpon  a  married  woman  by  a  settle- 
moiit  either  before  inivvriagc  ^r  subsequently  thereto  ;  and 
it  might  em  mate  eiioer  frvt^  j,,  r  husband  or  from  a  third 
person.      It  should  ap[)oar  i^-^on  ^ho  fj,ce  of  the  will,  m»ide 

1.  See.  4.  2.  Sec.  6.  i.  32  Hen.  8,  c.  1.      • 

4.  l/ovi'loHs  on  WHIh,  2<)7. 

.1.  Wri«ht  V.  KnKl..ti.l.i,  \mK  468;  i^,  0.  n»in  Wright  v.  C»(logan,  2  Eden, 
23y. 
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by  a  married  woman,  that  it  was  made  in  pursuance  of  the 
power. 

By  the  statute  giving  married  women  certain  separate 
rights  of  property,'  "  From  and  after  the  said  4th  day  of 
May,  1859,  and  hereafter,  every  married  woman  may,  by 
devise  or  bequest  executed  in  tlie  presence  of  two  or  more 
witnesses,  neither  of  whom  is  her  husband,  make  any  devise 
or  bequest  of  licr  sei)arate  property,  real  or  personal,  or  of 
any  rights  therein,  whether  such  property  was  or  be  ac- 
quired before  or  after  marriage,  to  or  among  her  child  or 
children  issue  of  any  marriage,  and  failing  there  being  any 
issue,  then  to  her  husband,  or  as  she  may  see  tit,  in  the 
same  manner  as  if  she  were  sole  and  unmarried ;  but  her 
husband  siiall  not  be  deprived  by  such  devise  or  bequest  of 
any  right  he  may  liave  acquired  as  tenant  by  the  curtesy. 

This  10th  section  of  the  act  was  not  construed  as  con- 
fined to  property  given  indei)endently  of  the  act  to  the 
separate  use  of  a  mariied  woman  ;  and  tiie  real  estate  of  a 
married  woman  having  been  in  the  possession  of  her  hus- 
band before  the  4th  of  May,  IHiiii,  did  not  prevent  her  from 
miking  a  valid  devise  of  it  under  the  acf^ 

This  statute  did  not  in  any  way  affect  the  rights  of  a 
married  woman  to  execute  a  will  in  ]»ur8uance  of  k  j)ower. 

By  an  act  jijissed  (hiring  the  recent  session  of  the  L^is- 
lature  of  the  Province  of  Ontario,  and  entitled  '  Tlu'  Wills 
Act,  1873,"  material  alterations  have  been  mivde  in  the  law 
relating  to  wills.  All  the  acts  in  force  in  Ontario  seem  to 
be  by  that  act  repealed.'     By  the  act,  the  terms  "[)erson" 

1.  Con.  8Ut.  U   r.  o.  73,  s.  16.  2.  Re  Hillikor,  !{  Chan  Chani.  K.  TX 

3.  The  variouM  statutuH  net.  out  in  th«  Hchudiilc  to  that  act  sh  repealed  are  the 

Imperial  AotH  .W  IKmi.  VIII.  c.  1  ;  M  k  .Jr.  M.n.  VIII.  c.  T) ;  21>  Car.  II,  c.  3, 

HH.  5,  (i,  12.  11>,  20,  21  A  22 ;  4  &  .'>  Anne,  c.  UJ,  «.  14  ;  14  Gii>.  II.  c.  20,  ».  9 ; 

2A  Geo,  II.  0.  6.     Canaaiaii  Acts.  Clon.  Stat.  U.  C.  o.   73,   r.    16;  Con.   Stat. 

U.  C.  c.  82,  HH.  11,  12    .V  ;n  ;  29  Vie.  c.  28,  m.  13,  14,  16,  16,  17  ft   33.     Ont. 

Statu.  .32  Vi'\  c.  8 ;  33  Vic.  c.  18  ;  ;«5  Vic.  c.  16. 
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and  "toHtator"  shall  include  a  married  woman.  No  will 
mjid«^  l)y  a  person  undor  the  age  of  twenty-one  shall  be 
valid.  I'' very  pcrsoji  nuiy  devise,  bequeath  or  dispose  of  by 
will,  all  real  and  personal  (state  which  he  shall  be  entitled 
to,  either  nt  law  or  in  ecpiity,  at  the  time  of  his  death  ;  and 
which,  if  not  so  devised,  becpieathed  or  disposed  of,  would 
devolve  upon  his  heir  at  law,  or  upon  his  executor  or  admi- 
nistrntt)r.  The  power  to  dispose  so  given,  extends  to  all 
proptMty,  including  estates  pur  autre  vie,  contingent  inter- 
ests, I'ights  of  entry,  and  property  acquired  after  the  will. 
No  will  is  to  bo  valid  unless  in  writing,  and  signed  at  the 
foot  or  cnvl  by  the  testator,  or  by  some  other  person  in  his 
j)re.siMU'e  and  by  his  direction,  and  such  signature  shall  be 
made  or  acknowledged  by  the  testator,  in  the  presence  of 
two  or  more  witnesses,  j)resent  at  the  same  time,  and  such 
witnesses  shall  attest  and  subscribe  the  will  in  the  presence 
♦'  the  testator;  but  no  tbnn  of  attestation  shall  be  neces- 


sary. 


The  'A'2  Vic.  c.  8,  is  tlien  re-enacted,  the  third  section  be- 
ing re-enacted  as  amended  by  the  Mi  Vic.  c.  15,  s.  3. 

The  act  contiiins  other  import,int  provisions  as  to  inter- 
ested parties  Iving  .  ubscribing  witnesses,  lapsed  devises 
sinking  into  resiiluarv  devises,  le^iseholds  passing  under 
genev.il  devises,  genei-id  git"ts  including  realty  and  per- 
si>nalty  i>ver  which  tlie  t^^stator  ha>  power  to  a;>p(nnt,  the 
in\piut  of  tlie  words  "die  without  issue,"  i'tc.  kc. 

riie  repeaUMl  sections  of  tlie  ProjH'rty  and  Trusts  Act  are 
r^wMiactcd  as  stvtions  ,S1.  .S,S.  34,  35,  3G  and  37  of  the  Wills 
Act. 

Provision  is  made  for  powers  of  sale.  t&rc.  being  esercise<l 
by  Au  executor  where  no  other  jHn*son  is  named  to  exercise 
them.  When*  a  will  gives  yx^wcr  to  the  executor  to  sell, 
(lispi^-H^  of  mortgage.  encumWr  or  lease  any  real  estate,  the 
|Hnvei-s  max  l>e  exercisotl  by  an  a(imini?trator  with  the  will 
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annexed.  He  may  also  exercise  such  powers  where  the  will 
names  no  person  to  do  so. 

An  executor  or  administrator  may  also  convey  in  j)ursu- 
ance  of  a  contract  entered  into  by  the  deceased,  where  he 
has  died  intestate,  or  has  not  provided  by  will  for  such  con- 
veyance. 

It  is  further  provided,  that,  where  there  are  several  execu- 
tors, administrators,  or  administrators  with  the  will  annexed, 
and  one  or  more  of  them  dies,  the  powers  created  by  this 
act  shall  vest  in  the  survivor  or  survivora. 

4.  Decrees. 

Where  a  decree  of  the  Court  of  Chancery  forms  a  link  in 
the  chain  of  title,  it  is]  the  duty  of  the  purchaser's  solicitor 
to  look  through  the  whole  of  the  decrees  and  other  proceed- 
ings in  Chancery  to  ascertain  that  nothing  contained  in  them 
will  ati'ect  his  title.' 

A  purchaser  will  not  be  protected  by  a  decree  obtained 
in  an  imperfect  suit,  such  a  decree  not  being  binding  as  to 
persons  not  parties  to  the  suit,  and  whose  rights  are  afi'ectcd 
by  it.''  A  party  purchasing  untlur  a  decree  of  the  Court  is 
I  jund  to  see  that  the  sale  is  made  according  to  the  decree;^ 
and  all  the  proceedings  in  the  cause  ought  to  be  produced 
and  inspected  by  the  purchaser.*  The  Court,  though  it 
nu\y  direct  the  sale  of  the  property,  never  undertakes  to 
warrant  the  title,  and  it  is  quite  possible  for  a  purchaser  to 
be  evicted,  although  the  sale  is  made  by  an  order  of  the 
Court,  and  although  the  title  has  pa.ssed  through  the  Mas- 
ter's Office.'^ 

1.  Lee  on  Abt..  .317. 

2.  Coldough  V.  Sterma,  'A  Bli^h,  180  ;  Giflfard  v.  Hart,  1  Sch.  &  Lef.  38C. 
8.  Atkinson  on  Titles,  .560. 

4.  Lte  on  Aba.  170. 
6.  Ibid. 
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The  only  mode  in  which  a  purchaser  can  obtain  a  more 
perfect  title  on  a  sale  under  a  <lccree,  than  under  an  ordi- 
nary contract  for  purchase,  is  by  obtaining  a  deed  from  the 
Court  under  the  act  for  Quieting  Titles.' 

If  a  purchaser  takes  a  title  to  an  estate  sold  under  a  de- 
cree, but  not  in  conformity  with  the  provisions  of  the  decree, 
he  will  not  be  {)rotected  by  it,'-  sales  under  decrees  being 
entitled  to  protection  when  they  are  conformable  to  the  de- 
cree, not  otherwise. ' 

Mere  irregularities  in  a  decree  are  not,  however,  sufficient 
grounds  for  impeaching  a  sale  made  under  it. 

In  Bennet  v.  Hamill,^  Lord  Roilesdale  said,   "The  pur- 
chaser has  a  right  to  presuuie  that  the  Court  luis  taken  the 
steps  necessary  to  investigate  the  rights  of  the  parties  ;  and 
that  it  has  on  the   investigation  properly  decreed  a  sale  ; 
then  he  is  to  see  that  this  is  a  decree  binding  the  parties 
claiming  the  estate,  that  is,  to  see  that  all  proper  parties  to 
be  bound  are  before  the  Court,  and  he  luus  further  to  see 
that  taking  the  conveyance  he  takes  a  title  that  cannot  be 
impeached  aliunde.     He  has  no  right  to  call  upon  the  Court 
to  protect  him  from  a  title  not  in  issue  in  the  cause,  and  no 
way  affected  by  the  decree,  but  if  he  gets  a  |)roper  convey- 
ance of  the  estate,  so  that  no  person  whom    the  decree 
affects  can  invalidate  his  title  although  the  decree  may  be 
erroneous,  and,  therefore,  to  be  reversed,  I  think  the  title  of 
the  purchaser  ought  not  to  be  invalidated.    If  we  go  beyond 
this,  we  shall  introduce  doubts  on  sales  under  the  authority 
of  the  Court  which  would  be  highly  mischievous." 

In  Dickey  v,  Ileion,'  where  a  motion  was  made  by  the  de- 

1.  20  Vic.  c.  25,  8.i32.  2.  Cololough  v.  Sterum,  3  Bligh,  189. 

3.  Atkinson  on  Titles,  561. 

4.  2  Sch.  &  Lef.  577  ;  and  see  Campbell  v.  Royal  Canadian  Bank,  19  Grantp 
334.  5.  1  Chan.  Cham.  R.  149. 
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fendant  to  open  biddings  or  set  aside  a  sale,  on  the  grounds 
that  the  report  of  the  amount  due  by  the  defonthmt  was  not 
tiled  until  after  the  day  appointed  for  payment,  and  that  the 
sale  under  the  decree  had  not  in  fact  been  advertised  as 
directed  by  the  Master  although  stated  in  the  report  on  sale 
to  have  been  so,  it  was  held  that  the  tii-st  objection  had 
been  waived  by  delay  and  that  the  second  did  not  affect  tlio 
purchasers,  V.  C.  Spragge  saying,  "  I  think  a  stranger  pur- 
chasing is  not  atfected  Ity  pr()cee<lings  in  the  suit  further 
than  this,  that  he  must  see  that  there  is  a  decree  or  order 
authorizing  the  sale  that  is  made." 

In  another  case '  where  a  bill  was  tiled  to  impeach  a  .sale 
made  under  a  decree,  Lord  St.  L'ionards  .said,  *'  If  I  found  a 
purchaser  buying,  where  fraud  appeared  clearly  on  the  face 
of  the  decree,  I  should  hold  him  to  have  notice  of  it ;  but  I 
should  have  much  hesitation  in  vi'-iting  a  purchaser  with 
the  consequences  of  what  might  be  deemed  implied  notice 
of  a  fraud,  which  was  not  discovered  by  the  Court,  or  the 
otRcers  of  the  Court,  or  the  counsel  concerned  in  the  cause, 
whose  duty  it  is  not  to  permit  the  Court  to  make  a  decree 
not  warranted  by  the  facts  of  the  case." 

Where  the  title  is  derived,  not  under  a  decree  for  sale, 
but  under  a  decree  and  final  order  of  foreclosure,  the  same 
rule  seems  to  ajiply. 

In  the  recent  ca.se  of  Gunn  v.  Doble,'  where  a  hill  was 
filed  by  a  mortgagor  against  a  purchaser  from  the  mort- 
gagee after  a  final  order  of  foreclosure,  several  objections 
were  taken  to  the  regularity  of  the  {)roceeding8  in  the  f(»re- 
closuro  suit.  It  was  objected,  among  other  things,  that  in 
the  bill  and  all  the  subsequent  proceedings  the  plaintiff  was 
improperly  named  as  "  Annie  Louisa  Rail,"  her  proper 
name  being  "Annie  Louisa  Rait;"  that  a  person  to  whom 


I.  Bowen  v.  Evana,  IJ.  &  L.  257. 


2.  15  Grant,  655. 
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the  defendant  conveyed  pendente  lite  should  have  been 
made  a  party  ;  and  that  the  report  finding  the  amount  due 
and  appointing  a  day  for  payment,  though  dated  on  the 
18th  of  March,  was  not  in  fact  signed  till  the  18th  of  April. 
All  the  objections  raised  were  overruled  by  V.  C.  Spragge, 
although  the  learned  Vice-OhanceUor  expressed  his  disap- 
probation of  the  ante-dating  of  the  report,  remarking,  "  If 
the  question  were  between  the  original  parties,  it  would  be 
at  least  doubtful  if  the  mortgagee  could  have  held  her  final 
order  of  foreclosure ;  the  question  is,  whether  Doble,  pur- 
chasing under  the  circumstances  that  he  did,  can  be  affected 
by  the  irregularity." 

After  commenting  upon  the  authorities  (all  of  which  have 
been  already  quoted)  the  learned  Vice-Chanceilor  said,  "  The 
observations  of  the  learned  Judges,  whose  language  I  have 
quoted,  occurred  in  eases  of  sales  under  decrees ;  but  I  ap- 
prehend that  they  did  not  mean  to  hold  purchasers  under 
decrees  not  bound  to  look  at  the  proceedings  before  decree, 
merely  on  the  ground  that  to  require  more  would  have  a 
tendency  to  damp  the  sales  of  the  Court ;  in  other  words, 
that  it  would  not  be  expedient  to  require  more  ;  but  that, 
while  pointing  out  the  injurious  effect  that  the  requiring 
more  would  have  upon  sales,  they  held  as  a  matter  of  prin- 
ciple, that  parties  acquiring  rights  under  decrees,  not  being 
themselves  parties  to  the  suit,  could  not  be  held  bound  to 
see  whether  the  proceedings  by  which  the  decree  was  arrived 
at  were  correct  and  regular ;  including  in  the  word  decree 
any  decretal  or  other  order  by  which  the  rights  of  the 
parties  were  disposed  of;  and  which  'would  comprehend  a 
final  order  of  foreclosure,  and,  as  the  form  is  in  Ireland,  of 
foreclosure  and  sale.  If  a  purchfxser  at  a  sale  by  the  Court 
*  has  a  right  to  presume  that  the  Court  has  taken  the  steps 
necessary  to  investigate  the  rights  of  the  parties,  and  that 
it  has  on  that  investigation  properly  decreed  a  sale,'  it  does 
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appear  to  me,  upon  principle,  that  a  purchaser  from  a  party 
ia  whose  favour  the  Court  has  decreed  final  foreclosure  has 
the  like  right  to  presume  that  the  Court  has  taken  the  like 
steps,  and  has  upon  investigation  properly  decreed  final 
foreclosure.  Again,  to  refer  to  the  language  of  Lord  St. 
Leonards,  while  there  would  be  no  wrong  in  holding  a  pur- 
chaser bound  by  what  appears  upon  the  face  of  a  decree  or 
other  order  which  may  be  said  to  constitute  a  link  in  his 
chain  of  title,  it  would  be  quite  another  thing  to  hold  him 
bound  to  look  into  that  which  was  not  discovered  by  the 
Court ;  which  the  Court  hud  passed  as  correct  and  regular, 
and  upon  which  the  Court  had  founded  its  decree  or  order." 

A  decree  of  foreclosure  against  an  infant  defendant  should 
give  the  infant  a  day  to  show  cause  after  attaining  twenty- 
one;"^  and  if  followed  by  a  final  order,  the  order  must  also 
reserve  a  day  to  show  cause.  But  where  the  decree  was 
made  against  the  ancestor  of  the  infant  in  his  lifetime,  and 
the  suit  is  afterwards  revived  against  the  infant,  no  reserva- 
tion by  the  final  order  of  a  day  to  show  cause  is  necessary .- 

Until  notice  of  the  decree  is  served  upon  the  infant,  after 
he  attains  twenty-one,  the  decree  is  not  absolute ;  the  only 
cause,  however,  which  the  infant  can  shew,  is  error  in  the 
decree. 

In  cases  where,  on  account  of  the  defendant  not  having 
been  served  personally  with  the  bill,  the  decree  is  not  abso- 
lute for  three  years,'  it  does'not  become  absolute  by  effluxion 
of  time  merely,  an  order  making  it  absolute  must  be  ob- 
tained from  the  Court. 

In  suits  for  partition  or  sale,  the  decree  of  the  Court  ia 

1.  Mair  v.  Kerr,  2  Grant,  223. 

2.  Sutherland  t.  Dickson,  2  Chan.  Cham.  R.  25. 

3.  Chan.  Con.  Ord.  113, 114, 116, 116;  I'aylor'i  Chan.  Ord.  179, 1«0, 181. 
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"  as*  €ffi«<iiiial  for  the  apportionment  or  conveying  aw»y  dT 
the  ie*4taftff  (or  interest  of  any  married  woman,  infant^  ««• 
iTinatic.  paaity  to  the  proceedings  by  which  the  sale  or  paw- 
titaom  is  nmaide  or  declared,  as  of  any  person  competent  to  act 
for  Mjaasdh^"  and  no  day  to  show  cause  need  be  reserved. 

5.   Vesting  Orders.^ 

Im  CTffiTjr  case  in  which  the  Court  of  Chancery  has  aoth<o^ 
rity  t©  ©irt'Jtjr  the  execution  of  a  deed,  conveyance,  transfer 
or  assajgmuimieiifc  of  any  property,  real  or  personal,  the  Cotnrt 
may,  imsdead  of  ordering  the  execution  of  a  conveyance* 
"■make^  am  order  vesting  such  real  or  personal  estate  in 
such  fiersD©  or  persons,  and  in  such  manner,  and  for  such 
estat€5fi,  as  would  be  done  by  any  such  deed,  conveyance, 
asBigmmuemft  of  transfer,  if  executed  ;  and  thereupon  the  ctrdo' 
or  d-eanse  shall  have  the  same  effect  both  at  law  and  in 
equity  as  iff  the  legal  or  other  estate  or  interest  in  the  pn>- 
perty  hhd  been  actually  conveyed,  by  deed  or  otherwise,  fiw 
the  asmm  estate  or  interest  to  the  person  in  whom  the  same 
is  fco  ciinfcre*!  to  be  vested,  or  in  the  case  of  a  chose  in  action 
as  if  swefiu  ehose  in  action  had  been  actually  assigned  to  sodi 
lust  icDxenttiQiiied  person. 

Wlftare'  a  title  is  derived  under  a  vesting  order,  the  par- 
chairter  k  enititled  to  call  for  evidence  that  the  persons  wbcwe 
iniemest*  were  intended  to  be  assigned  or  conveyed  by  tiie 
ordtar,  ureare  alive  when  it  was  made.* 

It  Bs  doumfctful  whether  the  Court  can,  under  this  acl^ 
mak't'  a  Tali*!  restin  j  order  transferring  the  estate  of  a  mar- 
ried wioamam. 

In  CUurk  T.  McGregor,®  a  decree  vesting  the  estate  erf"  • 

«.  Cim.  SttatL  V.  C.  c.  12,  g.  47. 

7.  Cam.  HiSM.  v.  C.  c.  12,  a.  63. 

«.  Wnflwr  w.  iTisken,  1  Chan.  Cham.  R.  L 

fi.  lILfr.  J»(t&  April,  ]8«>7. 
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married  woman  was  made  by  V.  C.  Mowat,  but  in  Field  v. 
Moore,  ^  the  Master  of  the  Rolls  said,  "  I  am  not  aware  of 
any  principle  which  would  enable  this  Court  to  bind  the 
real  estate  of  a  mar'ied  woman,  in  any  manner  except  by 
those  formalities  which  are  required  by  law." 

Under  the  Imp.  Acts  13  &  14  Vic.  c.  60,  and  the  15  &  16 
Vic.  c.  55,  which  are  in  force  in  this  Province,*  in  the  seve- 
ral cases  of  a  lunatic,  or  person  of  unsound  mind,  or  infant 
being  seised  or  possessed  of  any  land  upon  any  trust,  or  by 
way  of  mortgage,  or  entitled  to  any  contingent  right  in  any 
lands  upon  trust  or  by  way  of  mortgage ; 

Or,  of  any  person,  solely  or  jointly  with  any  other  person 
or  persons  seised  or  possessed  of  any  lands  upon  any  trust 
or  entitled  to  a  contingent  right  in  any  lands  upon  any  trust, 
being  out  of  the  jurisdiction,  or  not  to  be  found ; 

Or,  of  its  being  uncertain  which  of  several  persons  jointly 
seised  or  possessed  of  any  lands  upon  any  trust  was  the  sur- 
vivor ; 

Or,  (where  one  or  more  person  or  persons  shall  have  been 
seised  or  possessed  of  any  lands  upon  any  trust)  of  its  not 
being  known  whether  the  trustee  last  known  to  have  been 
seised  or  possessed  be  living  or  dead  ; 

Or,  of  any  person  seised  of  any  lands  upon  any  trust 
having  died  intestate  as  to  such  lands,  without  an  heir, 
or  having  died  and  its  not  being  known  who  is  his  heir  or 
devisee ; 

Or,  of  lands  being  subject  to  a  contingent  right  in  any 
unborn  person  or  class  of  persons,  who,  upon  coming  into 
existence,  would,  in  respect  thereof,  become  seised  or  pos- 
sessed of  such  lands  upon  any  trust ; 

Or,  of  a  person  jointly  or  solely  seised  or  possessed  of  any 

1.  19  Beav.  195. 

2.  Con.  SUt.  U.  C.  c.  12,  b.  26,  eub  aec.  10  ;  Re  Lash,  1  Chan.  Cham.  R.  22G 


ii 


PARTICULA.R  TITLES. 


^ 


lands,  or  entitled  to  a  contingent  right  therein  upon  any 
trust  being  demanded  by  a  person  entitled  to  require  a  con- 
veyance, assignment,  or  release  of  the  same  respectively,  or 
his  agent,  to  convey,  release  or  assign  the  same,  but  wilfully 
refusing  or  neglecting  to  convey  or  assign  the  said  lands  for 
the  space  of  twenty-eight  da3's  next  after  such  de- 
mand ; 

The  Court  of  Chancerv  is  enabled  to  make  an  order  vest- 
ing  such  lands  in  such  person  or  persons  in  such  manner 
and  for  such  estate,  or  releasing  the  lands  subject  to  such 
contingent  right  therefrom,  or  disposing  of  the  same,  as  the 
Court  shall  direct ;  and  the  order  is  in  itself  to  operate  as  an 
assurance. 

And  where  any  mortgagee  shall  have  diyd  without  hav- 
ing entered  into  the  possession  or  into  the  receipt  of  the 
rents  and  profits  of  the  mortgaged  lands,  and  the  money 
due  in  respect  of  the  mortgage  shall  have  been  paid  to  a 
person  entitled  to  receive  the  same,  or  such  last  mentioned 
person  shall  consent  to  an  order  for  the  reconveyance  of 
such  lands,  the  Court  may  make  an  order  vesting  such 
lands  in  such  person  or  persons,  in  such  manner,  and  for 
such  estate  as  the  Court  shall  direct  in  case  an  heir  or  de- 
visee of  such  mortgagee  shall  be  out  of  the  jurisdiction  or 
lannot  be  found ; 

Or,  an  heir  or  devisee  of  such  mortgagee  shall,  upon  a  de- 
mand by  a  person  entitled  to  require  a  conveyance  of  such 
lands,  or  his  agent,  have  stated  in  writing  that  he  will  not 
t  onvey  the  same,  or  shall  not  convey  the  same,  for  the  space 
of  twenty-eight  days  next  after  a  proper  deed  for  conveying 
auch  lands  shall  have  been  tendered  to  him  by  a  person  en- 
titled as  aforesaid,  or  his  agent ; 

Or,  it  shall  be  uncertain  which  of  several  devisees  of  such 
mortgagee  was  the  survivor  ; 

Or,  it  shall  be  uncertain  as  to  the  surv'vor  of  several  de- 
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visees  of  such  mortgagee,  or  as  to  the  heir  of  such  mortgagee 
whether  he  be  livingr  or  dead  ; 

Or,  such  mortgagee  shall  have  died  intestate  as  to  such 
lands,  and  without  an  heir,  or  shall  have  died,  and  it  shall 
not  be  known  who  is  the  heir  or  devisee  ;  and  the  order  is 
itself  to  have  the  effect  of  an  assurance. 

Instead  of  making  a  vesting  or  releasing  order,  the  Court 
may,  in  every  case,  appoint  a  person  to  make  a  conveyance, 
assignment,  release  or  disposition  of  the  lands  or  contingent 
interest  which,  when  duly  made,  is  to  have  the  effect  of  a 
vesting  or  releasing  order. 

Under  these  provisions  the  Court  may  vest  the  legal 
estate,  subject  to  redemption,  in  the  executor  of  a  deceased 
mortgagee,  or  in  the  administrator  of  a  mortgagee  in  fee, 
who  has  died  intestate,*  whose  heir  is  unknown,  the  debt 
remaining  unpaid,''  though  at  first  the  opposite  was  held. 

6.  Acts  of  Parliament 

Most  private  acts  of  Parliament  in  this  Province  contain 
a  clause  declaring  that  they  shall  be  deemed  public  acts,  and 
be  judicially  noticed  without  being  specially  pleaded ;  and 
that  a  copy  printed,  or  purporting  to  be  printed  by  the 
Queen's  Printer  shall  be  received  as  evidence. 

The  clause  declaring  the  act  to  be  a  public  act,  does  not 
render  a  copy  of  the  act  good  evidence  except  as  between 
the  parties ;  against  strangers  it  is  inadmissible.  ^  Lord 
Tenterden,  in  the  case  cited,  held  that  the  clause  only  ap- 
plied to  the  form  of  pleading,  and  did  not  vary  the  general 
nature  and  operation  of  the  act. 

Where  there  is  a  clause  declaring  a  copy  of  the  act  printed 

1.  Re  Boden,  1  D.  M.  &  G.  57. 

2.  Re  Meyrick,  9  Ha.  116. 

3.  Brett  v.  Beales,  1  Mood  &,  M.  425. 
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by  the  Queen's  Printer  to  be  evidence,  the  production  of  a 
copy  purporting  to  be  so  printed  is  sufficient ; '  but  if  the 
act  contains  no  such  clause,  then,  it  must  be  proved  by  a 
copy  examined  with  the  original.'^ 

By  the  interpretation  acts  both  of  the  Dominion  of  Can- 
ada,^ and  Province  of  Ontario,*  "Every  act  shall,  unless 
by  express  provision  it  is  declared  to  be  a  private  act,  be 
deemed  to  be  a  public  act,  and  shall  be  judicially  ncHced  by 
all  Judges,  Justices  of  the  Peace,  and  others,  without  being 
specially  pleaded — and  all  copies  of  acts,  public  or  private, 
printed  by  the  Queen's  Printer  shall  be  evidence  of  such 
acts  and  of  their  contents ;  and  every  copy  purporting  to 
be  printed  by  the  Queen's  Printer  shall  be  deemed  to  be  so 
printed." 

A  public  act  of  Parliament  is  notice  to  all  mankind,  but 
a  private  act,  or  a  private  act  made  public,  is  not  of  itself 
notice  to  a  purchaser.'"'  The  only  object  of  the  proviso  for 
making  it  a  public  act  b^ing,  that  it  may  be  judicially  taken 
notice  of  without  being  speciall}r  pleaded,  and  to  save  the 
expense  of  proving  it  by  an  attested  copy.* 

Where  a  sale  is  made  in  pursuance  of  an  act  of  Parlia- 
ment, the  provisions  of  the  act  must  be  followed  strictly  ; 
the  exercise  of  powers  conferred  by  an  act  of  Parliament 
Toceiving  like  the  exercise  of  other  powers  a  strict  construc- 
tion, consequently  the  evidence  necessary  to  show  that  al 
the  forms  have  been  complied  with,  becomes  a  necessary 
part  of  the  title/     But  if  a  Court  having  jurisdiction,  im- 

1.  Dart  on  Vendors,  287  ;  1  Byth.  1(59. 

2.  Cov.  Con.  Ev.  81 ;  Dart  on  Vendors,  287  ;  Lee  on  Abs.  321. 

3.  31  Vic.  c.  1,  s.  7,  sub  sec.  38, 

4.  Ont.  Stat.  31  Vic.  c.  1,  s.  7,  sub  sec.  38. 

n.  Sug.  V.  &  p.  758 ;  Dart  on  Vendors,  78f> ;  and  see  Barraud  v.  Archer,   2 
Pim.  433;  2  Russ.  &  M.  751.  6.  Hope  v.  Stevenson,  3  Bos.  &  P.  578. 

7.  Sug.  V.  <fc  P.  Ill ;  Atkinsoon  n  Titles,  558. 
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properly  decides,  in  carrying  into  effect  a  special  act  of 
Parliament,  as  to  debts  or  claims  ou  the  estate,  such  errors 
will  not  affect  a  purchaser.^ 

Recitals  in  private  acts  require  the  same  authentication 
as  averments  in  ordinary  deeds,  the  act  itself  being  nothing 
more  than  a  private  assurance.^ 

7.  By-Laws. 

Under  the  Municipal  Act '  the  Councils  of  every  Town- 
ship, County,  City,  Town  and  Incorporated  Village  may 
pass  by-laws,  "  for  selling  the  original  road  allowance  to  the 
parties  next  adjoining  whose  lands  the  same  is  situated, 
when  a  public  road  has  been  opened  in  lieu  of  the  original 
road  allowance,  and  for  the  site  or  line  of  which  compensa- 
tion has  been  paid,  and  for  selling  in  like  manner  to  the 
owners  of  any  adjoining  land  any  road  legally  stopped  up 
or  altered  by  the  Council ;  and  in  case  such  parties  respec- 
tively refuse  to  become  the  purchasers  at  such  price  as  the 
Council  thinks  reasonable,  then  for  the  sale  thereof  to  anv 
Other  person  for  the  same  or  a  greater  price." 

No  such  by-law  is  to  be  passed,*  "  until  written  or  printed 
notices  of  the  intended  by-law  have  been  posted  up  one  month 
previously  in  six  of  the  most  public  places  in  the  imme  liate 
neighbourhood  of  the  original  allowance  for  road ;  and  pub- 
lished weekly  for  at  least  four  successive  weeks  in  some 
newspaper  (if  any  there  be)  published  in  the  municipality  . 
or  if  there  be  no  such  newspaper,  then  in  a  newspaper  pub- 
lished in  some  neighbouring  municipality ;  nor  until  the 
^Council  has  heard,  in  person  or  by  counsel  or  attorney,  any 

1.  Sug.  V.  &  P.  Ill,  112. 

2.  Cov.  Cod.  Ev.  81. 

3.  Con.  Stat.  U.  C  c.  54,. s.  331,  sub  sec.  6;  29  &  30  Vic.  c.  51,  b.  333,  sub 
sec.  6. 

4.  Con.  Stat.  U.  C.  c.  54,  s.  321 ;  29  &  30  Vic.  c.  51,  s.  323. 
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one  who  may  be  prejudicially  affected  thereby,  and  who 
petitions  to  be  bo  heard." 

County  Councils  may  also  make  by-laws,*  "  for  stopping 
up,  or  siDppinf^  up  and  sale,  of  any  original  allowance  for 
road  or  parts  thereof  within  the  County,  which  is  subject  to- 
the  sole  jurisdiction  and  control  of  the  Council  and  not  being 
within  the  limits  of  any  Village,  Town  or  City  within  or  ad- 
joining the  County. 

Township  Councils  *  may  pass  similar  by-laws,  but  in  both 
cases  the  same  requirements  as  are  pointed  out  above  are 
necessary  to  the  validity  of  the  by-law ;  und  in  the  case  of 
Township  Councils '  it  is  further  necessary  that  the  by-law 
be  confirmed  by  a  by-law  of  the  Council  of  the  County  in 
which  the  township  is  situate,  at  an  ordinary  session  of  the 
County  Council,  not  sooner  than  three  months,  nor  later  than 
one  year  next  after  the  passing  thereof 

If  the  trustees  of  any  police  village,*  or  fifteen  of  the 
inhabitant  householders  of  any  unincorporated  village  or 
hamlet,  consisting  of  not  less  than  twenty  dwelling  houses* 
standing  within  an  area  of  two  hundred  acres,  petition  the 
Council  of  the  Township  in  which  it  is  situate,  and  in  case 
it  is  not  a  police  village,  if  such  petition  is  accompanied  by 
a  certificate  from  the  Cou  ity  Registrar  that  a  plan  of  the 
village  has  been  duly  deposited  in  his  office,  the  Council  may 
pass  a  by-law  to  stop  up,  sell  and  convey,  or  otherwise  deal 
with  any  original  allowance  lot  road  lying  within  the 
limits  of  the  village  or  hamlet,  as  laid  down  on  the  plan, 

1.  Con.  Stat.  U.  C.  c.  54,  a.  342,  sub  sec.  1 ;  29  &  30  Vic.  c.  51,  s.  344,  sub 
sec.  1. 

2.  Con.  Stat.  U.  C.  c.  54,  s.  343,  sub  sec.  2 ;  29  &  30  Vic.  c.  51,  s.  345,  sob 
•ec.  2. 

3.  Ibid. 

4.  Con.  Stat.  U.  C.  c.  54,  s.  344 ;  29  &  30  Vic.  c.  51,  s.  346. 
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but  such  by-law  is  to  be  made  subject  to  the  provisions  a» 
to  sale  of  road  allowances. 

In  case*  any  one  in  possession  of  a  conceaJon  road  or  side 
line  has  laid  out  and  opened  a  road  or  street  in  place  thereof 
without  receiving  compensation  therefor,  or  in  case  a  new 
or  travelled  public  road  has  been  laid  out  and  opened  in 
lieu  of  an  original  allowance  for  road,  and  for  which  no 
compensation  has  been  paid  to  the  owner  of  the  land  ap- 
propriated as  a  public  road  in  place  of  such  original  allow- 
ance, the  owner,  if  his  lands  adjoin  the  concession  road,  side 
line  or  original  allowance,  shall  be  entitled  thereto  in  lieu 
of  the  road  so  laid  out,  and  the  Council  of  the  Municipality 
upon  the  report  in  writing  of  its  Surveyor  or  of  a  Deputy 
Provincial  Land  Surveyor  that  such  new  or  travelled  road 
is  sufficient  for  ,  he  purposes  of  a  public  highway,  may  con- 
vey the  said  original  allowance  for  road  in  fee  simple  to  the 
person  or  persons  upon  whose  land  the  new  road  runs,  and 
when  any  such  road  allowance  is,  in  the  opinion  of  the 
Council,  useless  to  the  publi  ,  and  lies  between  lands  owned 
by  different  parties,  the  Mui  ''''  d  Council  may,  subject  to 
the  conditions  aforesaid,  sel  convey  a  part  thereof  to 

each  of  such  parties  as  may  seem  just  and  reasonable;  and 
in  case  compensation  was  not  paid  for  the  new  road,  and 
the  person  through  whose  land  the  same  passes  does  not 
own  the  land  adjoining  the  original  road  allowance,  the 
amount  received  from  the  purchaser  of  the  corresponding 
part  of  the  road  allowance  when  sold  shall  be  paid  to  the 
person  who  at  the  time  of  the  sale  owns  the  land  through 
which  the  new  road  passes. 

Under  the  recent  Municipal  Act,"  Township  CounciJa 
may  purchase  from  the  Government  or  any  corporation  or 

1.  Con.  Stat.  U.  C.  c.  54,  s.  332;  29  &  30  Vic.  c.  51,  s.  334, 

2.  29  &  30  Vic.  c.  51,  s.  345,  sub.  sec.  5. 
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person  all  the  wet  lands  at  the  disposal  of  the  Crown  or 
such  corporation  or  person  in  any  such  Township,  and  the 
Council  may  possess  and  hold  the  land  so  pui'chased,  and 
may,  whenever  they  deem  it  expedient,  sell  or  otherwise 
depart  with  or  dispose  of  the  same  by  public  auction  in  like 
manner  as  they  may  by  law  sell  or  dispose  of  other  pro- 
perty, and  upon  such  terms  and  conditions,  and  with  such 
'mortgages  upon  the  land  so  sold,  or  other  security  for  the 
purchase  money  or  any  portion  thereof,  as  they  may  think 
most  advantageous. 

To  the  titles  derived  undor  such  by-laws  the  observations 
made  on  titles  under  acts  of  Parliament  apply ;  all  the 
provisions  of  the  acts  must  be  complied  with  and  strictly 

followed. 

8.  Powers  of  Sale. 

On  investigating  a  title  depending  upon  the  duo  exercise 
of  a  power  of  sale  contained  in  a  mortgage,  it  is  important 
to  observe  under  what  terms  the  power  or  trust  is  to  arise  ; 
in  what  manner  it  is  to  be  exercised;  and  particularly 
whether  any  notice  is  required  to  be  given  to  the  mortgagor 
prior  to  the  sale ;  and  if  so,  whether  proper  notice  has  been 
given  according  to  the  terms  of  the  deed.* 

A  power,  in  a  mortgage  deed,  to  the  mortgagee  to  sell,  is 
in  the  nature  of  a  trust,  but  it  may  be  exercised  without 
the  concurrence  of  the  mortgagor.'*  The  mortgagee,  like 
every  other  trustee,  is  bound  to  use  all  the  means  in  his 
power  to  get  the  fairest  and  best  price  for  the  property. ' 

Where  the  power  of  sale  is  general,  a  mortgagee  may 
accept  a  fair  offer  by  private  contract,  without  first  adver- 
tising the  estate,  and  he  is  not  bound  to  wait  upon  specula- 

i.  Lee  on  Abs.  141.  2.  Sug.  V.  &  \\  fi5. 

3.  Orme  v.  Wright.  3  Jur.  19 ;  Richmond  v.  Ev^ins,  8  Grant,  508 ;  Lftteh  t. 
Forlong,  12  Grant,  .303. 
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tion  for  a  better  bidding,  or  to  put  up  the  estate  by  auction, 
and  although  the  purchaser  is  bound  to  see  that  the  sale  is 
authorized  by  the  power,  he  is  not  bound  to  enquire  what 
steps  have  been  antecedently  taken  for  the  purpose  of  pro- 
moting the  sale.  * 

The  mortgagor  cannot  purchase  under  the  power  so  ad  to 
relieve  himself  from  subsequent  charges  made  by  him  before 
the  sale;*  and  perhaps  the  rule  would  be  the  same  if  the 
estate  was  sold  to  a  stranger  and  purchased  from  him  by 
the  mortgagor.^ 

The  mortgagee  cannot,  by  a  pretended  sale,  acquire  the 
pro])erty  as  his  own  ;  relief  from  such  a  sale  would  be  af- 
forded even  at  a  considerable  distance  of  time.* 

If  the  mortgage  is  silent  as  to  notice  being  given  to  the 
mortgagor,  prior  to  the  sale,  it  has  been  held  that  notice 
should  be  given  if  the  power  to  sell  is  vested  not  in  the 
mortgagee,  but  in  some  third  person  as  a  trustee ;  but  if  the 
mortgagor  has  entrusted  the  mortgagee  with  the  power  of 
yelling,  no  notice  is  requisite  unless  provided  for  by  the 
deed.® 

Where  notice  is  required  to  be  given,  the  power  in  this 
respect,  as  in  all  others,  must  be  clesely  followed.  And  in 
every  case,  whether  notice  is  required  to  be  given  by  the 
power  or  not,  it  is  a  prudent  course  to  give  notice  to  sub- 
sequent  incumbrancers   who   are   entitled   to   redeem   the 

mortgage. 

9.  Tax  Titles. 


Many  titles  in  this  Province  depend  upon  the  regularity 
of  tax  sales,  and  wherever  a  Sheriff's  deed  on  a  sale  for 

1.  Davey  v.  Durrant,  1  DeG.  &  J.  535. 

2.  Otfer  V,  Lord  Vaux,  2  K.  &  J.  650 ;  6  D.  M.  &  G.  638. 

3.  Sug.  V.  &  P.  66  ;  and  see  McDonald  v.  Reynolds,  14  Grant,  691. 

4.  Robertson  v.  Norris,  I  GifF.  421 ;  Popham  v.  Exham,  10  Jr.  Ch.  R.  440 ; 
Howard  v.  Harding,  18  Grant,  181. 

.5.  Anon,  6  Mad.  10  ;  Lee  on  Abs.  141. 
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taxes  forms  a  link  in  a  title,  it  should  be  subjected  to  close 
scrutiny.  Indeed  the  irregularities  in  connection  with  tax 
sales  have  been  so  great  that  it  may  almost  be  said  here  as 
it  has  been  said  in  the  United  States,^  that  "a  tax  deed  is 
prima  facie  void." 

So  much  litigation  arose  out  of  tax  sales,  and  in  connec- 
tion with  tax  titles,  that  at  length  tliQ,  Legislature  inter- 
posed f«r  the  purpose  of  quieting  such  titles.  The  act* 
relating  to  the  assessment  of  property,  passed  in  1866,  con- 
tained a  clause  providing,  that  whenever  lands  had  been  sold 
for  taxes  and  the  Treasurer  had  given  a  deed  for  the  same, 
such  de  should  be  binding  against  all  persons,  except  the 
Crow  ..le  '^  questioned  before  a  Court  of  competent  jurls- 
dir^ic  ' '  '  in  four  years  after  the  passing  of  the  act,  in 
''  whc  the  land  had  been  sold  and  the  deed  given  be- 
to^  o  the  act ;  and  in  the  case  of  lands  sold  or  deed  given 
after  the  passing  of  the  act,  unless  so  questioned  within  four 
years  from  the  giving  uf  the  deed. 

In  1869,  a  more  comprehensive  ari/  was  passed  by  the 
Legislature  of  Ontario,  the  preamble  of  which  recites,  that, 
"  Whereas  many  lands  in  the  Province  of  Ontario  having 
been  liable  to  be  assessed  for  taxes,  have  been  assessed  or 
sold  for  taxes,  and  frequently  in  such  cases  the  sales  or  the 
conveyances  made  thereon  are  invalid  by  reason  of  defects 
or  irregularities  caused  by  the  public  officers,  or  the  munici- 
])alities  charged  with  the  assessing,  sale  or  conveyance ;  and 
the  original  owners,  whose  lands  were  sold,  have  for  the 
period  during  which  the  land  was  so  assessed,  and  since, 
neglected  or  refused  to  pay  any  taxes  or  to  redeem  the 
lands ;  and  whereas,  also,  in  many  cases  the  purchasers  at 
such  sales,  or  those  claiming  under  them,  have  entered  into 


1.  Blftckwell  on  Tax  Titles,  35. 
3.  Ont.  Stat  33  Vic.  c.  23. 


2.  29  &  30  Vic.  c.  63,  s.  156. 
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possession  and  continued  in  possession  for  several  years,  and 
made  extensive  improvements  on  the  lands,  and  paid  the 
taxes  charged  thereon  without  any  steps  having  been  taken 
by  the  origi'    1   owners  to  question  the  validity  of  such 
sales,  and  also  in  other  cases  after  improvements  so  made 
those  who  have  made  the  same  have,  after  many  years'  oc- 
cupation, been  dispossessed  by  the  original  owners  or  by 
purchasers  from  them  at  a  small  and  inadequate  price ;  and 
it  is  expedient  that  a  remedy  be  provided  in  those  cases 
where  purchasers  or  those  claiming  under  them  have  gone 
into  possession  and  improved,  and  aho  where  the  lands  hav- 
ing continued  vacant,  the  purchaser  or  those  claiming  under 
him  have  paid  taxes  since  the  sale ;  and  it  is  also  expedient 
that  those  claiming  lands  sold  for  taxes  should  assert  their 
own  right  of  action  or  of  entry,  or  forego  such  rights  rather 
than  sell  the  same  to  a  purchaser."     The  act  then  goes  on 
to  enact  "  that  in  all  cases  where  lands  liable  to  be  assessed 
had  been  sold  and  conveyed  for  taxes  in  arrear  under  colour 
<tt  the  statutes  in  that  behalf,  and  the  purchaser  had  entered 
into  and  continued  in  occupation  of  the  land  sold  or  part  of 
it,  for  four  years  prior  to  the  first  of  November,  18G9,  and 
had  made  improvements  to  the  value  of  $200,   the   sale 
should  be  deemed  valid.     From  the  effect  of  this  section, 
however,  certain  exceptions  were  made.     The  section  does 
not  apply,  where  the  taxes  had  been  paid  before  the  sale, 
or  the  land  redeemed  within  the  time  limited  ;  nor  in  cases 
of  fraud  by  the  purchaser;  nor  where  the  purchaser  had 
been  ejected  by  the  original  owner,  who  had  since  continued 
in  possession.     In  cities,  towns  and  villages,  buildings  only 
were  to  be  deemed  improvements,  and  the  purchaser  at  tax 
sale  could  not  in  any  case  claim  to  include  in  the  valuation 
of  improvements,  any  improvements  begun  by  him  after  the 
institution,  and  during  the  pendency,  of  any  suit  brought  to 
dispute  the  validity  of,  or  set  aside,  the  sale.     Where  any  of 
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the  property  sold  had  been  subdivided  into  lots  before  the 
sale,  occupation  and  improvement  of  any  lot  or  lots  had  the 
effect  of  making  the  sale  valid  only  as  to  the  lot  or  lots  so 
occupied  and  improved." 

Tax  sales  were  also  made  valid  in  the  case  of  vacant 
lands,  if  the  purchaser  had  paid  eight  years'  taxes  prior  to 
the  first  of  November,  1869,  and  the  original  owner  had  not 
occupied  the  land  for  one  year  between  the  sale  by  the 
sheriff  and  the  first  of  November,  1869.  For  the  tax  pur- 
chaser to  have  the  benefit  of  this  provision,  it  is  not  neces- 
sary for  him  to  prove  that  the  taxes  paid  by  him  had  been 
legally  charged,  production  of  the  treasurer's  books,  shewing 
that  such  taxes  had  been  charged  and  paid,  is  suffi- 
cient. ^ 

In  cases  where  the  land  sold  had  not  been  included  in 
any  return  of  lands  by  the  Surveyor-General,  still,  if  the 
patent  had  issued,  and  the  patentee  had  occupied  for  at  least 
two  years  before  the  sale,  occupation  for  four  years  by  the 
tax  purchaser,  and  improvements  to  the  amount  of  $200, 
made  the  sale  valid.  And  where  the  sale  was  a  valid  one, 
or  made  valid  by  the  act,  the  conveyance  by  the  Sheriff  was 
not  to  be  invalid  by  reason  of  the  statute,  under  the  autho- 
rity of  which  the  sale  was  made,  having  been  repealed,  or 
the  Sheriff  who  made  the  sale  having  gone  out  of  office,  be- 
fore the  conveyance  was  made. 

Where  the  sale  or  conveyance  is  void  for  uncertainty, 
and  the  purchaser  has  improved  the  land,  the  value  of  the 
land  and  improvements  is  to  be  assessed  in  a  particular 
mode,  and  the  claimant  i^  to  pay  for  the  improvements, 
unless  the  tax  purchaser  elects  to  retain  the  land  on  paying 
its  value.  Where  the  title  of  the  tax  purchaser  is  not  valid, 
or  not  made  valid  by  the  act,  or  where  no  remedy  is  other- 
wise given  by  the  act,  he  has  a  lien  on  the  lands  for  the 


1.  Fraaer  v.  V,  est,  21  C.  P.  U.  C.  16L 
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purchase  money  paid  at  the  sale,  and  for  all  taxes  subse- 
quently paid  by  him,  -with  ten  per  cent,  interest. 

The  act  does  not  apply  to  any  case  where  the  original 
owner  was  at  the  time  of  the  sale,  and  has  since,  been  in 
occupation  of  the  land.  It  forbids  the  conveyance  of  rights 
of  entry  adverse  to  a  tax  purchaser  in  possession,  and  for 
this  purpose  revives  the  common  law,  and  the  2nd,  3rd  and 
4th  sections  of  the  £2  Hen.  VIII.  c.  9. 

Since  this  act,  a  tax  sale  which  took  place  before  its  pass- 
ing, cannot  be  objected  to  on  account  of  uncertainty  in  the 
description,  nor  on  the  ground  that  the  Sheriff  did  not  pro- 
ceed in  the  sale,  and  that  the  sale  was  not  made,  as  required 
by  the  statutes  then  in  force. ^ 

By  this  act  of  the  Ontario  Legislature,  much  of  what  is 
contained  in  the  immediately  succeeding  pages  is  rendered 
obsolete.  It  is,  however,  retained  as  an  historical  record 
of  legislative  and  judicial  decisions  in  connection  with  tax 
titles. 

Since  1793,  the  acts  relating  to  the  assessment  of  property 
and  levying  taxes  thereon  have  been  numerous,  have  fol- 
lowed each  other  in  su(h  rapid  succession,  and  have  been 
so  varied  in  their  provisions,  that  the  law  relating  to  such 
matiers  is  in  an  exceedingly  unsatisfactory  state. 

Under  the  earlier  acts,^  the  only  remedy  provided  for 
levying  taxes  upon  default  in  payment,  was  by  distress 
and  sale  of  the  defaulter's  goods  and  chattels.  The  51 
Geo.  III.  c.  8,  paf«sed  in  1811,  provided,*  that  all  lands  held 
in  fee  simple,  by  Land  Board  certificate,  Order  of  Council,  or 

1.  Davis  V.  Van  Noman,  30  Q.  B.  U.  C.  437. 

2.  33  Geo.  III.  c.  3;  43  Geo.  III.  c.  12;  47  Geo  IIL  c.  7 ;  51  Geo.  III.  c.  8; 
66  Geo.  III.  c.  5;  69  Geo.  III.  c.  7;  59  Geo.  III.  c.  8;  6  Geo.  IV.  c.  7;  9  Geo. 
IV.  c  3 ;  7  Wm.  IV.  c.  19 ;  1  Vic.  c.  20 ;  4  &  5  Vic.  c.  10 ;  13  &  14  Vic.  c.  J7 ; 
16  Vic.  c.  182;  16  Vic.  c.  183;  27  Vic.  c.  19;  29  &  30  Vic.  c.  53;  Ont.  SUt  32 
Vic.  c.  36;  Ont.  Stat.  33  Vic.  c.  23 ;  Ont.  Stat.  34  Vic.  c.  6. 

3.  33  Geo.  III.  c.  3;  43  Geo.  III.  c.  12  ;  47  (ieo.  III.  c.  7  ;  51  Geo.  III.  c.  8. 

4.  Sec.  4. 


!    ^ 


^6 


PARTICULAR  TITLES. 


oertalficate  ©ff  a  Governor  of  Canada,  should  be  comadeTeA 
ra-teaMe  pnoferty ;  that  the  amount  levied  should  not  in  any 
one  x«emir  exeeed  one  penny  in  the  pound  ;*  and  that  in  de- 
fonJt  <(Bff  paiyiaaent,  the  amount  should  bo  levied  by  distress 
and  «all«  d[the  defaulter's  goods  and  chattels.' 

WiltJa  tin©  exception  of  an  act^  passed  in  1798,  which  per- 
mitbel  thst  Justices  of  the  Peace  of  a  District  in  Quarter 
Sesfiioims  assembled  to  levy  a  rate  for  establishing  stone 
moEwiwiiieimtti*  at  Township  boundaries,  and  tp  sell  lands  for 
dehjidt  mm  payment,  the  first  act  authorizing  the  sale  of 
lands  tfttSff  amreairs  of  taxes  was  the  6  Geo.  IV.  c.  7,  passed  in 

(a)  Surueyor-General's  Return. 

Th&  aec  -massed  in  1819  *  followed  the  51  Geo.  IIL  c  8, 
as  ito  tiae  laiads  liable  to  taxation,  and  to  enable  the  moni- 
ci  I  tail  (oiffid'ffirs  to  impose  an  equal  rate,  and  to  inform  tliem 
•vritk  ©erttaimty  as  to  the  proper  lands  chargeable  therewith, 
t,u«  S(arvey<i>r-General  was  required,^  on  or  before  the  1st 
day  df  Jraily,.  1820,  to  furnish  the  Treasurer  of  each  district 
with  a  3kft  or  schedule  of  the  lots  in  every  town,  township, 
•or  re3)«i1tffid  township  of  the  district,  as  the  same  were  desig;- 
na.teid  fey  mufluaoibers,  concessions  or  otherwise,  on  the  original 
plan,  spiteofyinig  to  whom  the  lot,  or  any  and  what  part  of 
it  had  W«m)  described  as  granted  by  His  Majesty,  and  whe- 
ther the  asaunme  or  any  and  what  part  thereof  was  ungrantexl 
aiid  ate©  what  lots  were  reserved  as  Crown  or  Clergy  Re- 
Herv<es^,  <off  im  other  public  purposes,  and  to  whom  such  le- 
serv*  lOff  amy  part  thereof  had  been  leased  ;  and  he  wa«  also, 
on  or  Ibief(o»ire  the  1st  day  of  July  in  each  and  every  year 
tbeireaiftier,,  to-  transmit  a  list  of  all  lots  or  parcels  of  land, 
sf>ecafyimg  the  quantity  granted  or  leased,  since  the  last  list 


1,    I96C.  *1L 

4.  ^  <««»^  UI.  a.  7. 
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3.  38  Geo.  IIL  e.  L 
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furnished  by  him  ;  and '  all  the  lands  included  in  such  list 
as  granted  or  leased  were  liable  to  taxation  whether  occu- 
pied or  not. 

By  the  13  &  14  Vic.  c.  67,  passed  in  1850,  the  return^  was 
to  be  made  by  the  Commissioner  of  Crown  Lands  within 
thirty  days  after  the  first  day  of  January  in  each  and  every 
year ;  and  by  the  16  Vic.  c.  182,  s.  48,  the  return  was  to  in- 
clude all  lands  in  respect  of  which  a  license  of  occupation 
had  issued  during  the  preceding  year. 

By  the  27  Vic.  c.  19,  passed  in  1863,'  unpatented  lands 
vested  in  or  held  by  Her  Majesty,  thereafter  sold  or  agreed 
to  be  sold,  or  located  as  a  free  grant,  were  made  subject  to 
taxation  from  the  date  of  the  grant,  and  all  lots  formerl}' 
granted  were  made  liable  to  taxation  from  the  1st  ot  Janu- 
ary, 1863. 

The  return  of  the  Surveyor-General  or  Commissioner  of 
Crown  Lands  is  the  foundation  of  the  whole  proceeding  for 
taxation  of  lands,*  as  no  lands  can  be  assessed  which  are  not 
included  in  the  schedule;^  and  it  forms  the  basis  on  which 
the  County  Treasurer  had  formerly  to  keep  an  account  for 
every  parish,  town,  township,  reputed  township,  or  place 
within  his  district  according  to  the  list  or  schedule  fur- 
nished by  the  Surveyor-General,  in  which  account  he  was 
to  enumerate  particularly  every  lot  or  parcel  of  land  in 
each  township,  reputed  township,  or  place,  according  to  the 
schedule,  and  charge  or  credit  it  for  the  amount  of  the  taxes 
and  rates  payable  or  paid  in  respect  of  if  for  each  and  every 
year;^  and  from  which  he  is  now  to  furnish  to  the  clerk  of 
each  local  municipality  the  information  necessary  for  the 

1.  Sec.  13.  2.  Sec.  39.  3.  Sec.  9. 

4.  Doe  d.  Upper  v.  Edwards,  5  Q.  B.  U.  C.  598. 

5.  Peck  V.  Monro,  4  C.  P.  U.  C.  363. 

6.  69  Geo.  III.  c.  7,  s.  14 ;  Peck  v.  Monro,  4  C.  P.  U.  C.  363. 
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guidance  ol  the  assessors  as  to  what  lands  are  liable  to  be 
assessed.^ 

Before  the  statute  required  the  return  to  be  made  in  Jan- 
uary, it  was  held  that  land  returned  in  June  for  ssessment, 
was  liable  for  the  taxes  for  the  whole  ol  i  .  current 
year.  ^ 

Land  held  by  a  Crown  Land  Agent's  receipt  and  t-.jI  by 
patent,  lease,  or  license  of  occupation,  and  not  occupied,  was 
not,  before  the  1st  of  January,  18G3,  liable  to  assessment, 
though  returned  by  the  Commissioner  of  Crown  Lands  un- 
der IG  Vic.  c.  182,  s.  48,  as  land  to  be  assessed.^ 

(6)  Assessiiwat. 

A  question  has  been  raised,  what  is  the  assessment,  and 
by  whom  and  when  is  it  made  ? 

In  Laughtenborough  v.  McLean,*  the  Court  of  Common 
Pleas  decided,  that  "  the  assessment  is  the  rateins  which  is 
made  upon  the  assessincnt  roll  by  the  assessor,  and  that  it 
is  completed  when  the  roll  is  finally  passed.  If  this  be  so, 
then  it  follows  that  the  entry  as  made  upon  that  roll  is  the 
assessment  which  is  to  govern,  and  that  all  the  other  copies 
and  entries  ought  to  correspond  with  the  primary  roll  and 
are  only  copies  of  and  entries  from  it." 

The  59  Geo.  III.  c.  7,  required'^  the  Treasurer  to  keep 
an  account  with  each  lot  or  parcel  of  land,  and  charge  or 
credit  it  for  the  amount  of  the  taxes  an<l  rates  payable  or 
paid  in  respect  of  it  for  each  and  every  year. 

1.  13  k  14  Vic.  c.  G7,  s.  39 ;  16  Vic.  c.  182,  s.  48 ;  Con,  Stat.  U.  C.  c.  55,  8. 
109 ;  29  &  30  Vic.  c.  53,  8.  110 ;  Ont.  Stat.  32  Vic.  c.  3(3,  s.  109. 

2.  Doe  d.  Stata  v.  Smith,  9  Q.  B.  U.  C.  0.58. 

3.  Street  v.  Kent,  11  C.  P.  U.  C.  'r)5  ;  Street  v.  Simcoe,  12  C.  P.  U.  C.  284  ; 
Street  v.  Lambton,  12  C.  P.  U.  C,  2  i. 

4.  14  C.  P,  U.  C.  175. 

5.  Sec.  14. 


PARTICULAR  TITLES. 


99 


and 


Where  ^  the  rates  and  assessments  upon  any  lot  of  land 
remained  in  arrear  and  unpaid  for  the  space  of  three  years, 
they  were  to  be  increased  in  the  proportion  of  one-third ;  if 
in  arrear  five  years,  then  they  were  to  be  increased  one-half ; 
and  if  suffered  to  remain  in  arrear  for  eight  years,  the  amount 
of  the  arrears  was  to  be  doubled,  and  the  rates  were  thence- 
forth to  be  charged  against  ths  lands  by  the  Treasurer,  and 
levied  in  double  the  amount  that  would  grow  due  according 
to  the  existing  rate  or  assessment 

In  1828,  it  was  enacted,*  that  no  greater  accumulation 
than  fifty  per  cent,  should  be  charged  upon  any  lands  on 
which  the  taxes  should  be  paid  before  the  1st  of  July,  1829  ; 
and  thereafter  fifty  per  cent,  and  no  more  was  to  be  charged 
in  all  cases  in,  which  the  taxes  remained  in  arrear  longer 
than  five  years. 

By  the  13  &  14  Vic.  c.  67,  taxes  accrued  on  any  land  were 
made^  a  special  lien  on  the  land,  having  a  preference  over 
any  claim,  lien  or  incumbrance  of  any  party  except  the 
Crown,  and  one  which  does  not  require  registration  to  pre- 
serve it,  and  which  bears  interest  from  the  time  the  taxes 
become  due,  which  interest  is  to  be  deemed  part  of  the  taxes. 

The  16  Vic  c.  182,  required*  the  Treasurer,  on  the  1st  of 
May  in  each  year,  to  complete  and  balance  his  books  by  en- 
tering against  each  parcel  of  land,  the  arrears,  if  any,  due  at 
the  last  settlement,  and  tlie  taxes  of  the  preceding  }  ear 
which  may  remain  unpaid.  If  at  the  making  of  such  balance 
it  appeared  that  any  arrear  of  taxes  was  due  upon  any  parcel 
of  land,  the  Treasurer  was  to  add  to  the  whole  amount  then 
due,  ten  per  cent,  thereon.^     This  was  reduced  to  eight  per 

1.  Sec.  15.  2.  9  Geo.  IV.  c.  3,  8.  4. 

3.  Sec.  36. 

4.  Sec.  51 ;  Con.  Stat.  U.  C.  c.  55,  s.  115. 

5.  16  Vic.  c.  182,  8.  63  ;  Con.  Stat.  U.  C.  c.  55,  s.  121. 
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cent.*  in  1866,  and  again  raised  to  ten  per  cent,  in 
1868.  >» 

The  ten  per  cent,  on  arrears  of  taxes  was  calculated  on  the 
whole  amount  in  arrear  and  due  upon  the  land,  and  not 
merely  on  the  amount  of  each  year's  assessment. 

In  Gilespie  v.  The  City  of  Hamilton,'  the  question  was 
raised  whether  the  ten  per  cert,  authorized  to  be  charged 
upon  arrears  of  taxes,  should  be  added  to  the  amounts  ia 
arrear  in  each  year,  including  the  previous  additions  of  ten 
per  cent.,  or  simply  on  the  amount  of  taxes  then  in  aiTear, 
and  it  was  held  that  it  should  be  added  to  the  whole  amount. 
Draper,  C.  J.,  in  delivering  judgment  said,  "  I  think  the 
Legislature  have  used  language  very  clearly  indicating  an 
intention  that  ten  per  cent,  should  be  added  every  year, 
calculated  on  the  whole  amount  which  is  in  arrear  and  due 
upon  the  lands  at  the  time  the  charge  is  made.  In  the  pre- 
sent case  the  lands  were  liable  to  satisfy  a  given  sum  on  the 
1st  of  May,  1862,  which  sum  included  taxes  for  preceding 
>'ears,  and  ten  per  cent,  added  thereto  at  the  preceding  1st 
of  May.  To  that  sum  which  constituted  the  whole  amount 
due  on  the  lands,  the  statute,  as  I  read  it,  directs  that  ten 
per  cent,  should  be  added." 

• 

By  the  earlier  acts  the  amount  of  taxes  which  could  be 
charged  in  one  year  was  limited. 

The  51  Geo.  III.,  c.  8,  s.  0,  provided  that  the  sum  levied 
should  not  exceed,  in  any  one  year,  one  penny  in  the  pound. 

By  the  59  Geo.  III.,  c.  7,  the  Justices  of  the  Peace  in 
Quarter  Sessions  were  *  not  to  raise  more  money  than  was 
required  for  defraying  the  public  expenses  of  the  District, 
and  this  was  to  be  apportioned  among  those  "  who  were 

1.  29  &  .^0  Vic.  c.  53,  8.  126. 

2.  Ont.  ;3tat.  32  Vic.  c.  36,  s.  125, 

3.  12  C.  P.  U.  C.  426. 

4.  Sec.  ". 
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named  in  the  rate  roll ; "  which  did  not  include  the  non- 
residents. 

Where  the  Quarter  Sessions  did  not  assess  certain  lands, 
but  the  Treasurer  left  blank  columns  in  his  books  for  certain 
years,  and  charged  of  his  own  authority,  at  indefinite  times, 
the  maximum  charge  of  one  penny  in  the  pound,  under  the 
idea  that  the  statute  had  imposed  that  sum,  which  was  gen- 
erally known  as  the  wild  land  tax,  on  all  lands^  a  sale  for  the 
arrears  of  ,  ich  taxes  was  held  void.  * 

The  59  Geo.  Ill,  c.  8,  enacted,*  that  all  unoccupied  lots  of 
land  should  be  rated  one-eighth  of  a  penny  per  acre  annu- 
ally towards  defraying  the  expense  of  making  and  maintain- 
ing roads,  and  in  the  case  just  cited,  the  sale  although  made 
to  satisfy  such  rate  also,  was  held  Toid,  because  illegal  rates 
were  included  in  the  amount  for  which  the  land  was 
sold. 

By  the  4  &  5  Vic,  c.  1 0,  s.  41,  the  amount  which  could 
be  raised  by  assessment  was  made  two  pence  in  the  pound, 
and  for  district  purposes  one  penny  half  penny  in  the  pound. 

An  assessment  under  this  act  of  so  much  per  acre,  instead 
of  on  the  assessed  value,  has  been  held  illegal.^ 

Where  the  Surveyor  General  returned  a  tract  of  land  as 
a  single  lot,  it  bias  been  held  that  it  must  be  assessed  as  one 
lot,  though  half  of  it  may  be  in  one  concession  and  half  of 
it  in  another,*  and  where  several  lots  are  included  in  one 
grant,  but  described  by  separate  numbers,  a  portion  of  each 
lot  must  be  sold  to  pay  the  taxes  due  upon  such  lot,  and 
not  a  portion  of  the  whole  block,  beginning  at  the  boundary 

1.  Cotter  V.  Sutherland,  18  C.  P.  U.  C.  402. 

2.  Sec.  3. 

.3.  Doed.  McGiU  v.  Langton,  9  Q.  B.  U.  C.  91 ;  WiUiams  v.  Taylor,  13  C.  P. 
U.  C.  219. 
4.  Doe  d.  Upper  v.  Edwards,  5  Q.  B.  U.  C.  594. 
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from  which  the  lots  are  numbered,  for  the  taxes  due  upon 
the  whole/ 


(c)    Treasurer 


rn  of  Lands  in  Arrear. 


By  the  6  Geo,  IV,,  c.  7,  passed  in  1825,  provision  was 
made  "  for  levying  under  certain  restrictions,  the  assessments 
which  may  remain  in  arrear,  by  the  sale  of  a  portion  of  the 
lands  on  which  the  same  may  be  charged." 

That  act  provided  ^  that  the  Treasurer  of  each  District 
should  at  the  next  Quarter  Sessions  after  the  1st  of  July, 
1828,  present  to  the  Justices  in  Quarter  Sessions,  an  accurate 
account  of  all  lands  in  the  district  upon  which  the  assess- 
ment or  any  part  thereof  was  in  arrear  for  the  space  of  eight 
years,  specifying  the  lot  or  parcel  of  land  by  number,  con- 
cession and  township,  or  otherwise,  as  the  same  appeared  in 
the  schedule  furnished  to  the  Treasurer,  and  j&ho  ^  the 
amount  due  for  assessment  thereon  ;  and  should  also  at.  the 
Quarter  Sessions  next  after  the  Ist  of  July  in  each  year 
thereafter  furnish  a  like  account. 

The  Treasurer  was  also,*  within  one  month  after  rendering 
his  account,  to  insert  in  the  Upper  Canada  Gazette,  and  in 
some  public  newspaper  in  the  district,  a  list  of  all  the  lots 
returned  by  him  in  his  account,  as  liable  to  sale,  and  if  no 
newspaper  was  published  in  the  district,  he  was,  within  the 
same  time,  to  affix  a  list  in  some  conspicuous  place  in  each 
township. 

By  the  13  &  14  Vic.  c.  67,  passed  in  1850,  the  Collector, 
if  any  taxes  remained  unpaid,  was  required,  ®  when  retum- 

1.  Munro  v.  Gray,  12  Q.  B.  U.  C.  647  ;  McDonald  v.  Robilard,  23  Q.  B.  U. 
'.  105 ;  Ridout  v.  Ketchum,  5  C.  P.  U.  C.  50 ;  Black  v.  Harrington,  12  Gr.  175  ; 

Christie  v.  Johnston,  12  Gr.  534. 

2.  Sec.  6. 

3.  Sec.  6. 

4.  Sec.  9. 
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ing  his  roll,  to  deliver  an  account  of  all  the  taxes  remaining 
due,  showing  opposite  each  separate  assessment  the  reason 
why  he  did  not  collect  the  same,  by  inserting  "  non-resident," 
or,  "  no  property  to  distrain,"  to  make  oath  that  the  sums 
mentioned  in  the  account  remained  unpaid,  and  that  he  had 
not  by  diligent  enquiry  been  able  to  discover  any  goods  or 
chattels  upon  which  he  could  levy  ;  and  such  account  was 
made  sufficient  authority  for  the  Treasurer  to  proceed  to  sell 
the  lands. 

The  Treasurer  was  thereupon  ^  to  enter  in  a  book  kept  for 
the  purpose,  a  copy  of  the  roll  so  far  as  it  related  to  the 
lands  of  non-residents,  together  with  the  taxes  charged  upon 
such  lands ;  and  he  was  within  one  month  after  i-eceipt  of 
the  roll  to  address  a  circular  letter  through  the  post  to  the 
owners  of  the  several  lots  stating  the  amount  due,  and  call- 
ing for  payment,  and  if  he  was  unable  to  satisfy  himself  as 
to  the  owner  of  any  lot  or  where  he  resided,  he  was  to  put 
in  the  Official  Gazette  a  list  of  the  lands,  setting  forth  the- 
total  amount  due  on  each  lot,  and  calling  for  payment; 
charging  to  the  land  the  expense  of  publication. 

The  act  also  required''  the  Treasurers  of  Counties,  on  or 
before  the  1st  of  January,  1851,  to  make  out  and  submit  to 
the  Municipal  Council  of  the  County  a  list  of  the  lands  in 
their  respective  counties  on  which  any  taxes  remained  un- 
paid, stating  the  number  of  acres  in  each  lot  or  part  lot,  the 
number  of  years  for  which  it  was  in  arrear  for  taxes  and  the 
amount  of  taxes  due,  together  with  the  names  of  the  o>vners 
so  far  as  such  Treasurer  had  been  able  to  ascertain  them  and 

the  amount  of  such  arrears  were  to  be  added  to  the  assess- 
ment roll  for  1851.     A  sale  under  this  of  occupied  lands  aa 

non-resident  has  been  held  illegal  .^ 

1.  Sec.  43,  44. 

.2.  Sc  .  46. 

3.  Street  v.  Togal,  32  Q.  B.  U.  C.  119. 
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The  16  Vic.  c.  182,  s.  47,  required  a  similar  return  of  lands 
on  which  the  Collector  had  been  unable  to  collect  the  taxes, 
to  be  made  to  the  Township  Treasurer  and  it  was  made'  the 
duty  of  the  latter  officer  to  return  a  correct  copy  of  the  roll 
to  the  County  Treasurer. 

By  this  act'^  the  necessity  for  a  return  to  the  County 
Council  of  lands  in  arrear  for  taxes,  as  a  preliminary  to 
their  sale,  seems  to  have  been  done  away  with,  and  the 
Treasurer  was  empowered  whenever  a  portion  of  the  taxes 
had  been  due  on  any  lot  for  five  years,  to  issue  a  warrant 
for  sale  by  the  Sheriff,  but  the  Council  could  direct  that  no 
warrant  should  issue  until  some  portion  of  the  arrears  were 
due  for  a  period  longer  than  five  years. 

This  course  continued  to  be  pursued  until  1866,  when  the 
29  &  30  Vic.  c.  5-S,  which  substituted  the  County  Treasurer 
for  the  Sheriff  as  the  officer  to  sell  lands  for  arrears  of  taxes 
was  assed.  This  act  requires^  the  Treasurer  to  submit  to 
the  Warden  a  list  in  duplicate  of  all  lands  liable  to  be  sold 
for  taxes,  with  the  amount  of  arrears  against  each  lot  set 
opposite  the  same.  To  each  of  these  lots  it  is  made  the  duty 
of  the  Warden  to  affix  the  seal  of  the  Corporation  and  his 
signature,  and  one  of  them  is  to  be  deposited  with  the  Clerk 
of  the  County,  and  the  other  returned  to  the  Tieasurer,  with 
a  warrant  annexed  under  the  hand  of  the  Warden  and  seal 
of  the  County,  commanding  him  to  levy  the  arrears. 

In  an  ejectment  suit  by  a  purchaser  of  land  sold  for  taxes 
under  6  Geo.  IV.  c.  7,  it  has  been  held*  necessary  to  prove 
that  a  return  was  made  of  the  land  having  been  the  proper 
time  in  arrear  for  taxes,  and  that  the  writ  to  sell  was 
grounded  on  this  return. 


!l 


1.  Sec.  49. 
3.  Sec.  192. 


2.  Sec.  55  ;  Con.  Stat.  U.  C.  c.  55,  ss.  123, 124. 
4.  Doe  d.  Bell  v.  Reaumore,  3  Q.  B.  O.  S.  243, 
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The  books  of  the  Treasurer  showing  the  Innd  to  be  in 
arrear,  are  sufficient  proof  of  the  fact  of  arrear,  but  it  has 
been  doubted  whether  the  warrant  to  sell  would  be  so  •/  and 
that  the  taxes  were  in  fact  in  arrear  for  the  proper  time.'  An 
extract  from  the  Treasurer's  books  showing  the  taxes  to  l)e 
unpaid,  is  not  sufficient  evidence  of  the  fact.^ 

(d)   Writ  to  Sell.     ' 

By  the  6  Geo.  IV.  c.  7,  upon  the  Treasurer*  laying  before 
the  Quarter  Sessions  the  list  of  lands  in  arrear  for  taxes,  it 
was  made*  the  duty  of  the  Clerk  of  the  Peace  in  each  dis- 
trict to  make  out  a  waiTant  for  levying  the  assessment  due, 
specifying  in  the  writ  the  particular  lot  or  parcel  of  land, 
and  the  amount  due  thereon,  which  warrant  was  to  be  signed 
and  sealed  by  the  Clerk  of  the  Peace,  directing  the  Sheriff 
of  the  district  to  levy  the  amount  therein  stated  to  be  due, 
together  with  certain  fees  imposed  by  the  act,  by  sale  of 
such  portion  of  the  lands  and  tenements  upon  which  the 
assessments  were  chargeable,  as  should  be  sufficient  for  that 
purpose,  provided  there  was  no  distress  upon  the  lands  from 
which  the  same  could  be  made,  and  if  there  was  .such  dis- 
tress, then  to  levy  the  same  by  sale  of  the  distress.  This^ 
writ  was  to  be  made  returnable  at  the  third  Quarter  Sessions 
after  issuing  the  same,  and  the  Sheriff  was  directed  to  have 
the  moneys  levied  under  the  writ  at  the  said  Court. 

The  writ  to  sell  continued  to  be  issued  by  the  Clerk  of 
the  Peace  until  1850,  when  the  13  «fo  14  Vic.  c.  67,  enacted,^ 

1.  Hall  V.  Hill,  22  Q.  B.  U.  C.  578 ;  2  Er.  &  Ap.  569. 

2.  Doe  d.  Upper  v,  Edwards,  5  Q.  B.  U.  C.  .594 ;  Doe  d.  Sherwood  v. 
Matheson,  9  Q.  B.  U.  C.  321;  Harboum  v.  Boushey,  7  C.  P.  U.  C.  464; 
Errington  v.  Durable,  8  C  P.  U.  C.  65 ;  Allan  v.  Fisher,  13  C.  P.  U.  C.  63 } 
Myers  v.  Brown,  17  C.  P.  U.  C.  307  ;  Jones  v.  Bank  of  Upper  Canada,  13  Gr. 
74. 

3.  Munro  v.  Grey.  12  Q.  B.  U.  C.  647. 

4.  Sec.  6.  5.  Sec.  7.  6.  Sec.  8.  7.  Sec.  48, 
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that  the  County  Treasurer  should,  within  thirty  days  after 
the  Collector  made  his  return,  issue  a  warrant  under  his 
hand  and  seal  directed  to  the  Sheriff  of  the  County,  com- 
manding him  to  levy  on  the  lands  of  non-residents  for 
the  amount  of  taxes  remaining  due  thereon  and  his 
costs. 

The  16  Vic.  c.  182,  s.  oo,  empowered  the  Treasurer  to 
issue  the  warrant  whenever  a  portion  of  the  taxes  on  any 
land  had  been  due  for  five  years.^  Since  1869  the  sale  may 
be  whenever  a  portion  of  the  taxes  has  been  in  arrear  for 
three  years.'^ 

In  the  warrant,  the  Treasurer  was  required'  to  distinguish 
such  lands  as  had  been  patented,  from  those  which  were 
under  a  lease  or  license  of  occupation,  and  of  which  the  fee 
remained  in  the  Crown,  and  this  continued  to  be  the  case 
until  1866.  The  29  &  30  Vic.  c.  53,  s.  129,  contains  no 
similar  provision. 

The  writ  to  sell  must  be  founded  upon  the  Treasurer's 
return  ;  and  it  must  be  under  the  seal  as  well  as  the  signa- 
ture of  the  proper  officer,  and  if  not  sealed,  all  sales  under  it 
are  void.^ 

A  mistake  in  representing  the  taxes  as  due  from  the  1st 
of  July,  1820,  to  the  1st  of  July,  1828,  in  place  of  from  tho 
1st  of  January  to  the  1  st  of  January  of  these  years,  has  been 
held  not  important,  the  taxes  being  in  fact  due  for  the  full 
period  of  eight  years." 

1.  Con.  Stat.  U.  C.  c.  55,  s.  124  ;  29  &  30  Vic.  c.  53,  b.  129. 

2.  Ont.  Stat.  32  Vic.  c.  36,  a.  128. 

3.  16  Vic.  c.  182,  8.  56  ;  Con.  Stat.  U.  C.  c.  55,  s.  125. 

4.  Doe  d.  Bell  v.  Reaumore,  3  Q.  B.  O.  9.  243 ;  Errington  v.  Diimble,  8  (1. 
P.  U.  C.  66. 

6.  Morgan  v.  Queanel,  26  Q.  B.  U.  0.  639. 
6.  Doe  d.  Stata  v.  Smith,  9  Q.  B.  U.  C.  658. 
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A  writ  issued  in  18o7,  and  postponed  by  1  Vic.  c.  20,  was- 
held  properly  acted  upon  in  1839/ 

The  omission,  since  1853,  to  distinguish,  in  the  writ, 
whether  the  lands  were  patented  or  under  lease  or  license  of 
occupation,  has  been  held  fatal  to  it ;-  and  to  a  sale  under  it  f 
but  describing  the  lands  as  "aH  patented,"^  or,  as  "all  deeded,"' 
is  sufficient.  Describing  the  lands  to  be  sold,  in  a  schedule 
which  is  incorporated  with  the  waiTant,  so  as  to  be  a  part 
of  it,  is  sufficient.  The  Avrit  should  show  the  particular  land 
that  is  to  be  sold  ;  there  being  confusion  and  doubt  in  this 
respect  will  avoid  the'sale  ;^  but  if  the  identity  can  be  estab- 
lished it  is  sufficient.^ 

The  writ  can  issue  only  after  the  full  period  is  past  for 
which  the  land  can  be  sold.*  Thus  where  the  first  year's 
taxes  were  imposed  by  a  by-law  passed  in  July,  1852,  but 
the  collector's  roll  was  not  delivered  until  after  August, 
1852,  a  sale  under  a  Treasurer's  warrant  dated  10th  July,. 
1857,  was  held  invalid.^ 

Where  a  new  county  is  created,  and  taxes  become  due  to- 
it,  and  taxes  are  also  and  were  due  before  the  separation,  the 
writ  to  sell  goes  to  the  Sheriff  of  the  new  county  to  sell  for 
the  arrears  due  both  counties.'" 

1.  Todd  V.  Werry,  1.'5  Q.  B.  U.  C.  614;  Hairilton  v.  McDonald,  22  Q.  B.  U. 
C.  136. 

2.  Hall  V.  Hill,  22  Q.  B.  U.  C.  578 ;  S.  C.  2  Er.  &  Ap.  569 ;  McAdie  v. 
Corby,  30  Q.  B.  U.  C.  349. 

3.  Brooke  v.  Campbell,  12  Gr.  526. 

4.  Cook  V.  Jones,  17  Gr.  490. 

6.  Hall  V.  Hill,  22  Q.  B.  U.  V.  578. 

6.  Townsend  v.  Elliott,  12  C.  P.  U.  C.  217. 

7.  McDonell  v.  McDonald,  24  Q.  B.  U.  C.  74. 

8.  Kelly  v.  Mackleni,  14  Grant,  29. 

9.  Connor  v.  McPherson,  18  Gr.  607,  and  see  Ford  v.  Proudfoot,  9  Gr.  478  ; 
Bell  V.  McLean,  18  C.  P.  U.  C.  416. 

10.  Doe  d.  Mountcashel  v.  Grover,  4  Q.  B,  U.  C.  23. 
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(e.)    Distress. 


In  the  case  of  sales  under  the  earlier  tax  acts  it  is  neces- 
sary to  show  that  there  was  no  sufficient  distress  on  the 
premises.' 

Under  the  6  Geo.  IV,  c.  7,  s.  7,  the  warrant  to  be  issued 
by  the  Clerk  of  the  Peace  directed  the  Sheriff  to  levy  the 
amount  due,  by  sale  of  such  portion  of  the  land  as  should 
be  sufficient  for  that  purpose,  provided  there  was  no  dis- 
tress thereon  from  which  the  same  could  be  made,  and  if 
there  was  such  distress,  then  by  sale  of  the  distress. 

The  Sheriff  was  not  obliged  to  look  for  a  distress  on  the 
land  between  the  time  he  first  offered  it  for  sale,  and  the 
time  when  an  adjourned  sale  was  had,  and  a  distress  in  fact 
being  upon  the  land  between  these  two  periods  did  not 
invalidate  the  sale,"  The  old  law  as  to  the  omission  to  dis- 
train invalidating  a  sale  seems  to  have  been  altered  by  the 
13  &  U  Vic.  c.  67.' 

The  16  Vic.  c.  182,  enacted*  that  it  should  be  lawful  for 
the  Treasurer,  whenever  he  should  be  satisfied  that  there 
was  a  distress  upon  the  lands  of  non-residents  in  arrear  for 
taxes,  to  issue  a  warrant  under  his  hand  and  seal  to  the 
Sheriff, who  should  thereby  be  authorized  to  levy  the  amount 
due  upon  any  goods  and  chattels  found  upon  the  land,in  the 
same  manner,  and  subject  to  the  same  restrictions,  as  refer- 
red to  distress  made  by  a  Collector." 

The  58th  section  required  the  Sheriff,  if  at  any  time  after 

1.  Doe  d.  Bell  v.  Reauirtore,  3  Q.  B.  O.  S.  243  ;  Doe  d.  Upper  v.  Edwards, 
5Q.B.U.C.  .594. 

2.  Hamilton  v.  McDonald,  22  Q.  B.  U.  C.  136. 

3.  Hamilton  v.  McDonald,  22  Q.  B.  U.  C.  1.36 ;  McDonell  v.  McDonald, 
24  q.  B.  U.  C.  74. 

4.  Sec.  54  ;  see  also  Con.  SUt.  U.  C.  c.  55,  a.  122. 

5.  Sees.  42,  43  and  44. 
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the  receipt  of  the  warrant  to  sell,  he  had  good  reason  to  be- 
lieve that  there  was  a  distress  upon  any  parcel  of  land 
included  therein,  to  levy  the  arrears  of  taxes  and  the  costs  by 
distress  and  sale  of  any  goods  and  chattels  found  on  the- 
land.  To  this  section  a  proviso  was  added  that  no  subse- 
quent sale  of  any  such  parcel  of  land  by  the  Sheriff  should 
be  held  illegal  or  invalid  by  reason  of  there  having  been  any 
goods  and  chattels  thereon  before  or  at  the  time  of  the  sale, 
and  the  Sheriff  having  neglected  to  levy  the  tax  by  the  dis- 
tress and  sale  of  the  same. 

The  27  Vic.  c.  19,  passed  m  1863,  provided^  that  the  Trea- 
surer and  JSheriflF  should  not  be  required  to  inquire  before 
sale  of  land  for  taxes  whether  there  was  any  distress  upon 
the  landsjbut  the  more  recent  statutes*  contained  a  provision 
as  to  the  Treasurer  similar  to  that  contained  in  the  16  Vic. 
c.  182,  s.  54,  except  that  the  warrant  issued  by  the  Trea- 
surer is  to  be  directed  to  the  Collector  of  the  local  munici- 
pality instead  of  to  the  Sheriff. 

Section  4  of  this  act  covers  all  errors  as  regards  the  pur- 
chaser at  a  tax  sale,  if  any  taxes,  in  respect  of  the  land  sold, 
had  been  in  arrear  for  five  years;  and  this  applies  where  an 
occupied  lot  has  b*^en  assessed  as  unoccupied.^ 

It  was  not  made  the  duty  of  the  Treasurer  to  search  for 
a  distress  on  lands ;  but  if  satisfied  that  there  was  a  distress, 
it  would  be  necessary  to  allege  and  prove  that  he  had  no- 
tice of  the  distress.* 

Even  the  neglect  of  a  Collector  whose  duty  it  was  to 
search  for  distress,  has   been  held  not  to  invalidate  a  sale 


1.  Sec.  4. 

2.  29  &  30  Vic.  c.  53,  a.  127  ;  Ont.  Stat.  32  Vic.  c.  36,  b.  126. 
V.  Shibley,  21 C.  P.  U.  C.  518. 

3.  Bank  of  Toronto  v.  Fanning,  18  Gr.  391. 

4.  Foley  t.  Moodie,  16  Q.  B.  U.  C.  254. 


See  Snyder 
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subsequnemtlj  naacle  of  the  land  for  arrears  which  might  in 

whole  m-  m  part  have  been  satisfied  by  such  distress.^      The 

old  l&w  w.M.-r  otherwise,  especially  if  it  could  be  shown  that 

there  wat*  a  saffijient  distress  upon  the  land  at  the   time  of 

the  saJk.* 

(/)     Advertisement. 

The  <S  C5«io».IT,  c.  7,  required  the  Sheriff/  within  one  month 
after  reeeiviBg  the  writ,  to  insert  in  the  Upi>er  Ganada 
GazeftAe^  amd  ini  all  the  printed  newspapers  in  the  district^ 
a  motiiafc  ©ff  th'^  time  and  place  at  which  he  would  attend  to 
sell  dae  flamni*,^  and  if  no  newspaper  was  publislied  in  the  dis- 
trict, ihtm  thie  notice  was  to  be  affixed  on  the  door  of  the 
Comt  H"Mi^,  and  also  in  two  or  mjre  phices  in  each  town- 
ship. 

By  the  13  4  14  Vic.  c.  67,  the  sale*  was  t  j    be  advertised 

oncie  in  esuth  month  for  four  successive  months,  in  some 
iiews|5iffl|)«eir  «>f  the  County,  if  any  such,  and  if  none,  then  in  a 
newispajpter  in  an  adjacent  county,  and  the  last  insertion  of 
the  advertisement  was  required  to  be  at  least  one  week  prior 
to  the  daj  ol  sale.  The  Sheriff  was  also  required^  io  post  a 
notfl'oe  simmilar  to  the  advertisement  in  some  convenient  and 
pul)llk'  place  in  the  county,  three  weeks  before  the  time  of 
sale.  Tiiiese  notices"  were  to  state  the  names  of  all  owners 
known  tia»  the  Sheriff,  witli  the  total  amount  of  taxes  assess- 
ed <Mii  ttheiir  jands  respectively,  and  when  the  owners  were 
nc>t  kin»"»wiQ),.  the  ailvertisement  was  to  state  the  total  amount 
of  taxit*  upon  the  several  lots  or  half-lots. 

L  JiHiflii  T.  Ffelier,  13  C.  P.  U.  C.  63  ,  Stewart  v.  Ta^rgart,  22  C.  P.  V.  C. 
284. 

2.  ^»oft.^!»n^  v^.  TuHy,  10  C.  P.  U.  C.  432  ;  but  see  Doe  d.  Powell  r.  R(«iM«, 
2<|.  R  r.  C".  2M  ;  Dtje  d.  UpiJer  v.  Edwards,  5  Q.  B.  U.  C.  594  ;  StJdff.ociJ  t. 
WiHiwiWv   41    Q.    B.    U.    C.    488;     Fraser    v.    Mattice,    19    Q.    B.    U.    C, 

J.  S«v  Wi  4,  Sec.  5o. 

i.  I&eu  M.  '  '  6   Sec.  52. 
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The  16  Vic.  c.  182,  required  the  Sheriff'/  immediately 
upon  receipt  of  the  Treasurer's  warrant  to  prepare  a  list  of 
all  the  lands  included  therein,  and  the  amount  of  arrears 
due  on  each  parcel,  and  cause  the  same  to  be  published  for 
the  space  of  three  months  in  the  Government  Official  Gazette, 
and  in  some  one  newspaper  published  within  the  coun- 
ty, or  if  none  published  in  the  county,  in  some  newspaper 
published  in  an  adjoining  county.  In  this  advertisement 
lands  patented  were  to  be  distinguished  from  those  the  fee 
of  which  was  in  the  Crown,*  and  it  was  to  contain^  a  notifi- 
cation that  unless  the  arrears  were  sooner  paid,  the  Sheriff 
would  proceed  to  sell  the  lands  for  the  taxes,  on  some  da\' 
named  in  the  advertisement,  which  day  was  required  to  be 
more  than  three  months  after  the  first  publication.  A  notice 
similar  to  the  advertisement  was  also  to  be  posted  in  so  ■  'i 
convenient  and  public  place  at  the  Court  House  of  the  coun- 
ty, at  least  three  months  before  the  time  of  sale.* 

Under  the  recent  acts*  the  advertisement  issued  by  the 
County  Treasurer,  who  is  now  the  officer  entrusted  with  the 
sale  of  lands  for  taxes,  is  to  contain  similar  information  as  to 
the  amount  of  arrears,  a  notification  that  the  lands  will  be 
sold  on  a  given  day  unless  these  are  sooner  paid,  and  to  dis- 
tinguish the  lands  as  patented  or  unpatented.  In  addition 
the  advertisement  is  to  state  in  a  separate  column  the  pro- 
portion of  costs  chargeable  upon  each  lot  for  advertising,  and 
for  the  commissions  allowed  to  the  Treasurer. 

The  adv^ertisement  is  by  these  acts"  to  be  published  four 
weeks  in  the  Official  Gazette,  and  once  a  week  for  thirteen 
weeks  in  some  newspaper  published  in  the  county,  or  in  an 
adjoiaiiig  county,  as  the  case  may    be.     It  is  also  expressly 

1  Sec.  57  2.  Sec.  56.  3.  Sec.  57.  4.  Sec.  57. 
5.  29  and  30  Vic.  c.  53,  as.  133,  134  ;  Ont.  Stat.  32  Vic.  c  30,  ss.  132,  133. 
$.  Sec.  133 ;  sec.  132. 
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enacted*  that  the  day  of  sale  shall  be  more  than  ninety-one 
days  after  the  first  publication  of  the  list." 

This  section  was  probably  introduced  on  account  of  the 
doubt  raised  in  the  case  of  Connor  v.  Douglas.'*  In  that  case 
it  was  held  by  the  Chancellor  (and  afterwards  approved  by 
the  Court  of  Error  and  Appeal)  that  publication  in  the  Can- 
ada Gazette  for  thirteen  weeks,  from  and  including  the  1st 
of  August,  to  and  including  the  24th  October,  1857,  though 
not  an  advertisement  for  three  months,  which  would  have 
required  the  advertisement  to  be  continued  till  and  to  in- 
clude the  31st  of  October,  did  not  render  the  sale  invalid. 

In  Jarvis  v.  Brooke^  it  was  held  that  the  omission  to  adver- 
tise the  sale  in  the  county  local  paper,  the  advertisement 
being  regularly  published  in  the  Official  Gazette,  did  not 
invalidate  the  sale.  This  decision  was  arrived  at  because  such 
an  omission  would  not,  on  common  law  principles,  avoid  a 
sale  under  execution. 

The  Court  of  Common  Pleas,  however,  in  Williams  v. 
Taylor,*  held  that  the  omission  to  advertise  in  a  local  paper 
under  the  special  provisions  of  16  Vic.  c.  183,  ss.  7  and  8, 
avoided  the  sale :  saying,  "  The  omission  of  either  of  these 
advertisements  interposes  an  insuperable  obstacle  to  the 
application  of  the  remedial  portion  of  the  act  in  favour  of 
purchasers  at  such  sales." 

In  the  later  case  of  Hall  v.  Hill,^  the  Court  of  Queen's 
Bench,  speaking  of  Williams  v.  Taylor,  said,  "  That  decision 
though  under  a  different  statute  was  upon  a  case  very  anal- 
ogous in  principle,  and  if  it  were  necessary  for  the  decision  of 

]•  Sec.  135 ;  sec.  134. 

2«  15  Grant,  456  ;  and  see  McLaughlin  v.  Pyper,  29  Q.  B.  U.  C.  62C. 

3.  11  Q.  B.  U.  C.  299. 

4.  13  C.  P.  U.  C.  219. 

5.  22  Q.  B.  U.  C.  678.        / 
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Ibis  case,  we  should,  as  at  present  advised,  arrive  at  the  sam« 
•o:  .elusion." 

ig)  8r.U. 

By  the  6  Geo.  4  c.  7,  no'  sale  was  to  take  place  in  less 
than  six  months  from  the  delivery  of  the  writ  to  the  Sheriff, 
nor  was  any  sale  to  be  made  out  of  the  township  in  which 
the  land  was  situate,  unless  the  township  was  so  thinly  in- 
habited as  to  have  no  meeting  held  within  it  for  the  election 
of  parish  officers,  in  which  case  the  sale  might  take  place  in 
the  township  to  which  the  same  might  be  annexed  for  the 
purpose  of  holding  its  annual  town  meeting. 

The'  mode  of  selling  was  to  be  by  public  auction,  and  the 
assessment  in  arrear  and  the  expense  attending  the  writ  were 
to  be  declared,  and  the  person  who  offered  to  pay  the  assess- 
ment and  expense  for  the  least  portion  of  the  lands  was  to  be 
considered  the  purchaser. 

In  selling,  the  Sheriff  was  to  expose  the  lands  for  sale  in 
the  following  manner  ;'  "  He  shall  begin  at  the  front  angle  on 
that  side  from  whence  the  lots  are  numbered,  and  measure 
backward,  taking  a  proportion  of  the  width  corresponding  in 
quantity  with  the  proportion  of  such  particular  lot,  in  regard 
to  its  length  and  breadth,  according  to  the  quantity  required 
to  make  the  sum  demanded ;  and  at  every  subsequent  sale  of 
a  portion  of  the  same  lot  or  parcel  of  land,  under  this  act 
shall  proceed  to  take  a  tract  of  equal  width  as  the  former 
measuring  backward  from  the  limits  of  the  tract  last  sold." 
Where  the  Sheriff  could  not,  from  the  position  or  description 
of  the  land,  pursue  the  mode  pointed  out  above,  he  was  to 
sell  such  portion  of  the  lot  as  appeared  to  him  most  for  the 
interest  of  the  proprietor.*  He  had  also*  power  to  adjourn 
the  sale  from  day  to  day,  giving  public  notice  thereof,  and 


Sec.  11. 
Sec.  14. 
H 


2.  Sec.  12. 
5.  Sec.  16. 


3.  Sec  13. 
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if  any  person  did  not  pay  the  amount  of  his  purchase  on  the 
day  of  sale  the  Sheriff  could  re-sell  on  any  other  day  to  which 
the  sale  was  adjourned. 

Several  alterations  were  made  in  1837,  hy  the  7  Wm.  4, 
c.  19.  The  sale*  of  lands  for  arrears  of  taxes  was  to  take 
place  in  the  Town  in  which  the  General  Quarter  Sessions 
for  the  District  were  held,  on  the  second  day  of  the  sitting  of 
the  Court,  at  or  near  the  Court  House. 

The  land  was  to  be  put  up  for  sale  at  an  upset  price  of  two 
shillings  and  sixpence  an  acre,  and  if  there  was  no  bidder  at 
that  rate,  then  the  Sheriff  was  to  proceed  according  to  the 
former  act,*  at  the  next  Court  of  Quarter  Sessions  after  the 
expiration  of  the  six  months*  notice  required  by  law. 

The  fifth  section  made  it  lawful  for  the  Sheriff  to  put  up 
and  adjudge  to  the  purchaser  such  part  of  the  lotas  he  might 
in  his  discretion  think  beat  for  the  interest  of  the  proprietor. 

The  13  &  14  Vic.  c.  67,  required  the'  Sheriff  to  sell  by 
public  auction  so  much  of  the  lands  as  should  be  sufficient 
to  discharge  the  taxes,  with  the  interest  thereon,  and  all 
laMrful  charges  incurred  in  and  about  such  sale  and  the  col- 
lection of  the  taxes,  selling  in  preference  such  part  of  the 
jand  as  he  might  consider  it  most  for  the  advantage  of  the 
owner  to  sell  first.  The  16  Vic.  c.  182,  contained*  a  similar 
provision. 

Where  the  Sheriff  sold  land  of  which  the  fee  was  in  the 
Crown,  he  was  to  sell  only  the  interest  therein  of  the  lessee 
or  locatee." 

1.  Sec.  1. 

2.  Geo.  IV,  c.  7. 

3.  Sec.  53. 

4.  Sec.  69 ;  and  see  Con.  Stat.  U.  C.  c.  66,  s.  137. 

5.  16  Vic.  0.  182,  s.  65;  Coo.  Stat.  U.  C.  o.  65,  •.  138. 
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The  recent  acts^  which  substitute  the  Treasurer  for  the 
Sheriff  as  the  officer  who  is  to  sell  lands  for  taxes,  contain  pro- 
visions exactly  the  san^e  as  to  selling  such  part  as  the  Trea- 
surer may  consider  best  for  the  owner  to  sell  first.  These 
acts  further  declare  that  "  In  offering  such  lands  for  sale,  it 
shall  not  be  necessary  to  describe  particularly  the  portion 
of  the  lot  which  shall  be  sold,  but  it  shall  be  sufficient  to  say 
that  he  would  sell  so  much  of  the  lot  as  shall  be  necessary 
to  secure  the  payment  of  the  taxes  due."  This  clause  was 
probably  inserted  because  V.  C.  Mowat  had  held'  it  necessary 
that  the  Sheriff  should  state  to  intending  purchasers  what 
portion  of  the  lot  was  being  offered  for  sale. 

Where  the  warrant  to  sell  contained  tvo  entries  of  taxes 
due  on  the  same  lot,  and  the  t^heriff  on  one  day  sold  the  land 
for  the  taxes  entered  as  due  for  1858,  and  a  month  after,  at 
an  adjournment  of  the  sale,  sold  the  same  lot  to  another 
person,  for  the  taxes  entered  as  due  for  1859,  the  Court  set 
aside  the  first  sale  because  at  it  the  Sheriff  did  not  sell  for 
all  the  taxes  due  on  the  lot,  but  for  a  portion  only.  The 
second  sale  was  also  declared  void  because  the  Sheriff  naving 
previously,  at  the  same  sale  and  under  the  same  waiTant, 
sold  the  land,  he  could  not  sell  it  again  to  another  person.' 
The  Court  distinguished  the  case  just  referred  to  from  Mills 
V.  McKay,*  where  a  sale  having  taken  place  in  1865  for  ar- 
rears of  taxes  extending  from  1859  to  1865,  another  sale  took 
place  in  1866  for  the  taxes  of  1858  which  had  been  over- 
looked at  the  time  of  the  first  sale.  V.  C.  Mowat  held  that 
the  first  sale  must  prevail,  on  the  ground  that  the  Legisla- 
ture did  not  intend  to  allow  Municipal  Corporations  to  make 
successive  sales  for  parts  of  the  taxes  in  arrear  at  one  time. 

1.  29  4  30  Vic.  c.  53,  b.  139 ;  Ont.  Stat.  32  Vic.  c,  .36,  ■.  138. 

2.  Knagga  t.  Ledyard,  12  Gr.  320,  and  see  Grant  v.  Gilmore,  21  C.P.U.C.  18. 

3.  Schaefer  v.  Lundy,  20  C.  P.  U.  C.  448. 

4.  16  Gr.  192. 
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The  sale  of  a  whole  lot  which  lay  in  two  concessions,  for 
an  aiTear  of  taxes  alleged  to  be  due  upon  one  half,  has  been, 
held  illegal,  because  there  was  no  such  distinct  half  to  be  as- 
sessed.^   The  assessment  should  have  been  on  the  whole  lot 

A  sale  for  a  total  charge  of  J£5  lis.  8d.,  of  which  onljr 
£1  8s.  had  been  legally  imposed  was  held  to  be  wholly 
void  ;'  but  the  good  rate  being  separable  from  the  bad,  held 
not  to  defeat  a  distress  in  toto. 

In  Allen  v.  Fisher,*  however,  Draper,  C.  J.,  though  he  con- 
sidered he  was  bound  by  the  authorities  on  the  point,  said,  "  I 
have  felt  a  difficulty  in  holding  a  sale  entirely  void,  on  the 
ground  that  the  amount  directed  to  be  levied  was  larger  than 
was  properly  due." 

The  statutory  provision  requiring  certain  rates  to  be  kept 
separate  on  the  collector's  roll  is  directory  only,  and  where 
the  direction  had  not  been  observed  a  sale  for  non-payment 
of  taxes  was  held  valid  notwithstanding.^ 

A  purchaser  procuring  the  whole  lot  to  be  knocked  down 
to  him,  by  requesting  the  bystanders  "not  to  bid  against  him 
as  he  wanted  to  confirm  his  title  by  purchasing  it  in,  acted 
improperly,  and  the  sale  so  conducted  is  void.* 

In  Henry  v.  Burness,^  where  the  conduct  of  the  Sheriff  in 

1.  Doe.  d.  Upper  v.  Edwards,  5  Q.B.U.C.  594;  Monro  v.Grey,  12  Q.B.U.C.; 
647  ;  see  also  McDonald  v.  Kobillard,  23  Q.B.U.C.  105 ;  Laughtenborough  v. 
McLean,  14  C.P.U.C.  175  ;  Ridout  v.  Ketchum,  5  C.P.U.C.  65  ;  Black  v.  Har- 
rington, 12  Gr.  175 ;  Christie  v.  Johnston,  12  Gr.  534. 

2.  Doe.  d.  i\IcGill  v.  Langton,  9  Q.B.U.C.  91 ;  Irwin  v.  Harri^igton,  12  Gr. 
179,  and  see  Yokham  v.  Hal),  15  Gr.  335 ;  Edinburgh  Life  ABSurance  Co.  t. 
Ferguson,  32.Q.B.U.C.  275. 

3.  Corbet  v,  Johnston,  11  C.P.U.C.  317. 

4.  13  C.P.U.C.  72. 

5.  Cook  V.  JoneB,  17  Gr.  488. 

6.  Todd  V.  WenT,.15  Q.B.U.C.  614. 

7.  8  Gr.  345.  * 
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selling  the  whole  of  a  valuable  lot  of  land  for  a  trifling 
amount  of  taxes  was  impeached,  counsel  contended  that  the 
Sheriff  could  not  be  taken  to  know  the  value  of  a  whole  lot 
necessarily  so  greatly  exceeded  the  arrears  of  taxes  that  a 
Bale  of  the  whole  was  improper.  But  V.  C.  Spragge  said' 
"  This  implies  that  the  Sheriff  is  not  bound  to  acquaint  him- 
self with  what  he  is  selling ;  that  he  may  remain  properly 
ignorant  of  the  improvements,  the  quality  of  the  soil,  and  of 
every  particular  beyond  the  number  of  the  lot  and  the  as- 
sumed quantity.  I  by  no  means  concede  that  he  can  properly 
be  ignorant  of  these  particulars ;  he  has  peculiar  facilities  for 
becoming  acquainted  with  them  ,  and  if  he  had  not,  still  if  it 
be  his  duty  to  sell  for  the  best  price,  as  I  take  it  to  be,  he 
cannot  discharge  that  duty  if  so  utterly  ignorant  of  what  he 
is  selling  as  not  to  know  whether  it  is  worth  £2  10s.  or  £500. 
Besides,  the  statute,  in  making  it  the  duty  of  the  Sheriff  to 
sell  not  only  as  little  as  possible,  but  that  part  which  is  the 
least  injurious  to  the  land-owner,  seems  to  contemplate  his 
making  himself  acquainted  with  the  land  he  is  selling." 

In  that  case,  combination  among  the  purchasers  was  also 
relied  on  as  a  ground  for  setting  aside  the  sale.  On  that 
head  the  learned  Vice  Chancellor  said,  "  I  do  not  mean  to 
say  that  actual  combination  is  necessary  to  invalidate  such 
a  sale.  The  prevention  of  competition  by  any  undue  means, 
I  apprehend,  would  be  sufficient,  because  against  public 
policy,  and  a  fraud  upon  the  sale."' 

Where  the  writ  to  sell  was  delivered  to  the  Sheriff  when 
in  office,  but  he  did  not  sell  till  he  was  out  of  office,  ihe  sale 
was  held  invalid,  as  it  was  not  shown  that  he  had  while  in 
office,  begun  to  act  upon  it.' 

1.  Ibid.  357. 

2.  See  al8o  Davis  v.  Clark,  8  Gr.  358. 

a  McMUlaa  t.  McDonald,  26  Q.  B.  U.  G.  454. 
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It  has  been  doT:bted  whether  land,  improperly  assessed  as 
non-resident  land,  when  it  was  in  fact  occupied,  can  be  leg- 
ally sold  for  arrears.  ^ 

Where  taxes  are  due  to  an  old  county,  and  taxes  become 

due  to  a  new  county  after  separation,  the  sale  for  both 

arrears  should  be  made  by  the  Sheriff  of  the  new  county 

where  the  land  lies.^ 

(h)  Payments. 

None  of  the  acts  in  express  terms  authorize  the  Sheriff  to 
receive  payment  of  the  taxes  in  arrear  after  receipt  of  the 
warrant  to  sell.  The  53rd  section  of  the  13  &  14  Vic.  c.  67, 
directs  the  Sheriff  to  sell,  "  if  no  person  shall  appear  to  pay 
the  taxes  at  the  time  and  place  appointed  for  the  sale." 
And  in  the  subsequent  acts,^  the  words  used  are,  "  If  the 
taxes  shall  not  have  been  previously  collected,  or  if  no  per- 
son shall  appear  to  pay  the  taxes  at  the  time  and  place  ap- 
pointed for  the  sale."  These  expressions  imply  that  the 
Sheriff  may  receive  payment,  and  accordingly  it  has  been 
held  that  a  payment  of  taxes  to  the  Sheriff,  while  he  had 
the  warrant  to  sell,  is  good.* 

After  the  sale  takes  place,  the  owner  has  still  a  period 
allowed  for  redeeming.  Tma  was  at  first  twelve  months, » 
then  it  was  extended  to  three  years,*  and  again  reduced^  to 
"  one  year  from  the  day  of  sale,  exclusive  of  that  day,"  at 
which  it  has  since  remained.  * 

1.  Allan  V.  Fisher,  13  C.  P.  U.  C.  63. 

2.  Doe  d,  Mountcashel  v.  Grover,  4  Q.  B.  U.  C.  23. 

3.  16  Vic.  c.  182,  8.  59 ;  Con.  Stat.  U.  0.  c.  55,  s.  137 ;  29  &  30  Vic.  c.  53,  8, 
139;  Ont.  Stat.  32  Vic.  c.  36,  8.  138. 

4.  Doe  A  Sherwood  v.  Mattheson,  9  Q.  B.  U.  C.  321 ;  Jarvis  v.  Cayley,  11 
Q.  B.  U.  C.  282;  Jarvis  v.  Brooke,  11  Q.  B.  U.  C.  299. 

5.  6  Geo.  IV.  c.  7,  s.  18. 

6.  13  &  14  Vic.  c.  67,  s.  54. 

7.  16  Vic.  c.  182,  8.  64  ;  Con.  Stat.  U.  C.  c.  55,  s.  148. 

8.  29  &  30  Vic.  c.  53 ;  8.  149 ;  Ont.  Stat.  32  Vic.  c.  36,  s.  148. 
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After  the  sale  of  a  whole  lot  for  taxes,  the  Treasurer  may 
roceive  payment  of  the  taxes  in  redemption  of  a  part  of  it,  if 
the  lot  had  been  in  fact  subdivided,  and  the  Treasurer  deter- 
mines in  good  faith  that  such  part  was  a  distinct  division,  t 

If  the  Treasurer  can  take  notice  of  land  granted,  though 
not  returned  as  such,  he  must  take  notice  of  the  particular 
part  of  the  lot  so  granted,  ard  he  must  apply  the  payments 
made  to  him  on  the  part  so  granted.' 

(i)  Description  of  Lands. 

The  6  Geo.  IV.  c.  7,  having  fixed  the  manner  in  which 
the  Sheriff  was  to  ascertain  the  exact  portion  sold,  by 
beginning  to  measure  it  from  a  given  point  and  taking  a  pro- 
portionate width  of  the  lot,  a  description  of  thirty  acres  of 
Lot  15,  &c.,  to  be  measured  according  to  the  statute,  has  been 
held  a  sufficient  description.' 

The  subsequent  act  13  &  14  Vic.  c.  67,  which  required  the 
Sheriff  to  sell  the  part  most  advantageous  for  the  owner, 
provided  that  he  should  state  distinctly  in  the  certificate  to 
be  delivered  to  the  purchaser,  what  part  of  the  lot  was  sold, 
or  that  the  whole  lot  was  sold,  as  the  case  might  be ;  and 
the  deed  given  to  the  purchaser  was  *  to  describe  the  land 
by  its  situation,  boundaries  and  quantity. 

In  the  16  Vic.  c.  182,  ss.  59  &  65,  the  words  used  as  to  the 
certificate  and  deed  are  the  same  as  those  in  the  13  &  14 
Vic.  c.  67,  ss.  54  &  57. 

The  more  recent  acts®  require  the  Treasurer  to  "give  a 

1.  Payne  v.  (Joodyear,  26  Q.  B.  U.  0.  448;  Brooke  v.  Campbell,  12  Gr.  526. 

2.  Peck  V.  Monro,  4  0.  P.  U.  C.  363. 

a  Fraser  V.  Mattice,  19  Q.  B.  U.  C.  150;  Mclntyre  v.  G.  W.  Railway  Co., 
17  Q.  B.  U.  C.  118. 

4.  Sec.  57. 

5.  29  &  30  Vic.  c.  53,  s.  147 ;  Ont.  Stat.  32  Vic.  c  36,  s.  146. 
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description  of  the  part  sold  with  sufficient  certainty,  and  if 
less  than  a  whole  lot,  then  by  such  a  general  description 
as  may  enable  a  surveyor  to  lay  off  the  land  sold  on  the 
ground." 

A  description  of  the  land  sold  by  the  Sheriff  as  "  eighty- 
nine  acres  of  the  south  part  of  Lot  twenty-five,  &c."  would 
be  insufficient,  for  want  of  the  proper  boundaries  defining 
the  precise  locality.  ^  So  a  sale  of  land  for  taxes,  the  only 
description  of  which  in  the  Treasurer's  warrant  and  Gazette, 
was  "Pt.  of  S.  pt.  Ill,  1st  Con.  Tay.,  40  acres,"  could  not 
be  supported."  The  designation  "N.  or  W.  i  14,"  has  been 
held  sufficient.'  And  since  the  Ont.  Stat.  32  Vic.  c.  36,  s. 
138,  a  sale  of  89  acres  of  a  particular  lot  has  been  held  suf- 
ficient. * 

(k)  The  Deed. 

Where  lands  were  sold  under  the  6  Geo.  IV.  c.  7,  but  no 
deed  was  made  of  them  while  that  act  was  in  force,  it  was 
held  that  no  deed  could  be  made  after  the  repeal  of  the  act 
in  1851,  as  no  provision  was  made  for  such  a  case,^  and  the 
same  thing  was  decided  as  to  sales  made  under  13  &;  14  Vic. 
c.  67."  A  deed  may  now  be  made  by  the  successor  of  the 
Sheriff  who  sold.  ^ 

Formerly  no  time  was  limited  within  which  it  was  neces- 
sary to  register  a  deed  of  land  sold  for  taxes,  but  it  is  now 
necessary  to  register  it  within  eighteen  months  after  the 
sale.'     The  same  acts  require  all  deeds  on  tax  sales,  before 

1.  McDonell  v.  McDonald,  24  Q.  B.  U.  O.  74 ;  sen  also  Taylor  v.  Foster,  2S 
Q.  B.  U.  C.  405 ;  Knaggs  v.  Ledyard,  12  Gr.  320 ;  Fraser  v.  Mattice,  19  Q.  B. 
U.  C.  160.  2.  Grant  v.  Gilxaour,  21  C.  P.  U.  C.  18. 

3.  Stewart  v.  Taggart,  22  C.  P.  U.  C.  284. 

4.  Stewart  v.  Taggart,  22  C.  P.  U.  C.  284. 
6.  Bryant  v.  Hill,  23  Q.  B.  U.  C.  96. 

6.  McDonald  v.  McDoneU,  24  Q.  B.  U.  0.  424. 

7.  27  &  28  Vic.  c.  2,  s.  43. 

8.  29  Vic.  0.  24,  a.  57 ;  Ont.  Stat.  31  Vic.  c.  20,  s.  68. 
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the  passing  of  the  acts,  to  be  registered  within  one  year  after 
the  passing  of  the  acts. 

In  the  case  of  Cotter  v.  Sutherland,  an  objection  was 
taken  which  the  Court  said  struck  at  the  root  of  every  tax 
sale  resting  upon  a  rate  imposed  before  the  General  Assess- 
ment Act  of  1850,  and  invalidated  every  one  of  them.  This 
objection  was  that  no  Court  of  Quarter  Sessions  ever  im- 
posed a  rate  of  any  kind  upon  wild  lands,  but  that  the 
Treasurer  of  his  own  motion,  charged  every  wild  lot  one 
penny  in  the  pound  of  its  statutable  value,  under  the  idea 
that  the  statute  directly  imposed  that  tax  upon  the  land. 

In  the  same  case  many  points  of  importance  were  decided 
for  more  particular  notice  of  which  inference  must  be 
made  to  the  very  able  and  exhaustive  juagment  delivered 
by  Mr.  Justice  Adam  Wilson. 

10.    Shetifs  Deeds. 

Where  a  title  is  derived  through  a  sale  by  a  Sheriff  under 
t,n  execution,  the  purchaser's  solicitor  must  see  that  there 
is  a  judgment  duly  entered  up  of  record  f  that  the  writ  un- 
der which  the  Sheriff  sold  was  valid  on  the  face  of  it ;'  and 
that  it  was  acted  on  while  current.* 

A  purchaser  under  a  writ  valid  on  its  face  will  be  protect- 
ed even  though  the  judgment  under  which  the  land  was 
sold  should  afterwards  be  reversed  for  error  appearing  on 
the  record.^ 

The  conveyance  from  the  Sheriff  is  prima  facie  evidence 

1.  18  C.  P.  U.  C.  357. 

2.  Doed.  Boulton  v.  Ferguson,  5  Q.  B.U.C.  516  ;  McDonell  v.  McDonell,  9 
Q.B.  U.C.  259  ;  but  see  Douglas  v.  Bradford,  3  C.P.U.C.  459. 

3.  Doed.  Hagerman  v.  Strong,  4  Q.B.IT.C.  510. 

4  Dofld.  GreenshieldB  V.  Garrow,6  Q.B.U.C.  237  ;  McDonell  v.  McDonell, 
9  Q.B.U.C.  259  ;  Gardiner  v.  Juson,  2  Er.  ft  App.  188. 
5.  Doed.  Hagerman  V.  Strong.  4  Q. B.U.C.  510. 
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that  the  writ  was  delivered  to  him,  that  he  took  the  lands 
in  execution,  and  sold  them.^  A  purchaser  is  not  bound  to 
enquire  whether  a  writ  against  goods  was  properly  returned 
''nulla  bona"  before  the  writ  against  lands  was  issued. 
Neither  need  he  enquire  whether  the  lands  were  duly  adver- 
tised or  not,  as  errors  and  defects  in  the  advertisements, 
either  in  the  Gazette  or  local  papers,  will  not  aflfect  the  pur- 
chaser's title,  even  if  he  be  one  of  the  execution  creditors. 
A  sale  was  duly  advertised  in  a  local  paper  for  three  months 
before  the  27th  August,  1864,  and  an  advertisement  in 
some  particular's  incorrect  was  inserted  in  the  Gazette,  of 
the  11th  of  June,  18(54,  and  four  next  issues,  the  errors  be- 
ing corrected  in  the  sixth  insertion,  all  these  advertisements 
were  of  a  sale  on  the  27th  of  August,  1864.  On  the  1st  of 
October  following  and  in  the  five  next  numbers  of  the  Ga- 
zette, the  sale  was  advertised  for  the  12th  of  November,  not 
as  a  postponement  of  the  previous  sale,  but  this  advertise- 
ment was  not  published  in  a  local  paper,  and  although  a  not- 
ice was  put  up  on  the  door  of  the  Court  House,  it  was  not 
shewn  that  it  was  continued  there  for  three  months.  Under 
these  circumstances  the  Court  of  Queen's  Bench  held'  that 
these  advertisements  were  not  a  compliance  with  the  sta- 
tute,* but  that  the  defects  would  not  afiect  the  purchaser's 
title.  In  that  case  C.  J.  Draper  said,  "  There  is  no  decision 
that  a  Sheriffs  sale  under  execution  of  land  is  invalid  by 
reason  of  erroneous  or  defective  advertisements  in  the  Ga- 
zette or  the  local  newspaper  ;  and  the  language  of  the  late 
Chief  Justice  in  Jarvis  v.  Brooke^  shews  that  there  have 

1.  Doed.  Spaflfordv.  Brown,  3Q.B.U.C.  O.S.90;  Mitchell  v.  Greenwood,  3 
C.  P.  U.  C.  465.  A  purchaser  ia  not  estopped  by  improper  recitals  in  a  she- 
riffs deed.  Roe  V.  McNeil,  1  U.C.L.J.N.S.  111. 

2.  Doed.  Myers  v.  Myers,  9  Q.B.U.C.  465. 

3.  Paterson  v.  Todd,  24  Q.  B.  U.  C.  296. 

4.  Con.  Stat.  U.  C.  c.  22,  s.  267. 

6.  11  (i.B.U.C.  299  ;  and  see  Jarvia  v.  Cayley,  11Q.B.U.C.  289 ;  Doed.  Dia- 
set  V.  McLeod,  3 Q.B.U.C.  297. 
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been  decisions  (though  unreported)  the  other  way,  where 
lands  have  been  sold  in  execution,  and  though  we  might 
think  the  purchaser  could  have  little  reason  to  complain 
where  he  was  one  of  the  execution  creditors,  and  also  the 
attorney  on  record,  if  the  proceedings  were  held  nugatory 
by  reason  of  any  irre^larity  or  omission  in  advertising,  we 
think  this  no  reason  for  incurring  the  risk  of  shaking  other 
titles  where  the  purchaser  has  had  no  such  necessity  or  op- 
portunity for  watching  the  proceedings.  We  think  we 
ought  not,  by  a  decision  given  for  the  first  time  after  so 
many  years,  to  deter  purchasers  at  Sherifl's  sales  by  holding 
it  to  be  their  duty  to  examine  into  every  step  of  the  She- 
rift's  proceedings  under  a  valid  writ  supported  by  a  valid 
judgment. 

The  purchaser  should  satisfy  himself  that  the  writ  was 

acted  upon  while  current,  as  nothing  can  be  done  under  an 

execution  which  has  ceased  to  be  current :  unless  for  the 

purpose  of  perfecting  what  has  been  commenced  while  it 

was  in  force.j 

11.  Insolvency. 

In  England  on  investigating  titles  to  estates  which  have 
been  subject  to  the  bankruptcy  laws,  it  is  always  usual  and 
requisite  shortly  to  abstract  the  proceedings  under  the  com- 
mission or  fiat.'  So  in  this  Province  the  preliminary  pro- 
ceedings under  which  the  insolvent's  estate  became  vested 
in  the  assignee  should  be  examined.  Some  practitioners  re- 
quire proof  of  the  act  of  bankruptcy,  but  except  in  very  par- 
ticular cases  this  is  not  usual.^ 

Under  the  provisions  of  the  Insolvent  Act*  the  Assignee 

1.  Doed.  Greenshields  v.  Garrow,  5  Q.B.U.C.  2.37  ;  McDonell  v.  McDonell,. 
9  Q.B.U.C.  269 ;  Gardener  v.  Juaon,  2  Er.  &  Ap.  188. 

2.  Lee  on  Abstracts,  163.  3.  Lee  on  Abstracts,  163. 
4.  32  &  33  Vic.  c.  16,  s.  47. 
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mfty  seM  the  real  estate  of  the  insolvent,  but  only  after  ad> 
TiatiMng;  for  a  period  of  two  months  in  the  same  manner  as 
is  req[mired  for  the  actual  advertisements  of  sales  of  real 
estate  hj  the  sheriff  in  the  district  where  such  real  estate  it 
^taaJtitJ  The  period  of  advertising  may  be  shortened  to  not 
less  than  one  month  by  the  creditors,  with  the  approbatioB 
<^  the  Jndge.  Where  the  price  offered  for  any  real  estate  at 
poyic  sale  duly  advertised,  is  in  the  opinion  of  the  a^igne* 
too  small,,  he  may  withdraw  it  from  sale,  and  sell  sabse- 
qoently  imder  such  directions  as  he  may  receive  fiom  the 
creditooaa. 

The  prarchaser's  solicitor  must  enquire  whether  the  sale 
was  dialj  advertised,  and  where  the  time  has  been  shori- 
«i»J,  «w  the  land  has  been  withdrawn  from  public  sale  and 
soM  afterwards  under  the  directions  of  the  creditors,  whether 
the  ©mier  and  resolution  directing  the  assignee  how  to  proceed 
was  dimlj  passed  by  a  majority  of  the  creditors  present  at  the 
meeting.  Where  the  time  was  shortened,  it  is  also  neoess^/y 
to  shew  the  approval  of  the  judge. 

The  -l#th  section  of  the  act  gives  a  sale  of  real  estate  by 
an  acssigmee  the  same  effect  as  if  the  sale  had  been  made  by 
a,  sheriff  mider  a  writ  of  execution.  As  the  title  given  by  a 
sherilflrs  sale  is  the  title  that  was  in  the  execution  debtor  at 
the  time  the  writ  was  placed  in  the  sherifTs  hands,  a  par- 
chaster  firom  an  assignee  under  a  voluntary  assi^mient  ob- 
tains the  title  of  the  insolvent  in  the  property  at  the  date  of 
the  a^^ssignment.  In  the  case  of  a  compulsory  liquidation 
the  a,i!S%iaee  conveys  the  title  that  the  insolvent  had  at  the 
date  when  the  writ  of  attachment  was  placed  in  the  Sheriff's 
handsi" 


L  As  80  aiivertising  by  sheriffa  see  Con.  Stat.  U.C.  c.  22,  ■.  9S7. 
X.  »4»Vic.  c.  16  8.  29. 
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CHAPTER   V. 


PRODUCTION  AKD  CUSTODY  OF  DEEDS. 

1.  Attested  Copies. 

The  title  having  been  approved  of,  the  next  question  is^ 
whether  the  deeds  relating  to  the  property  will  be  handed 
over  to  the  purchaser  on  the  completion  of  the  contract. 
Formerly  when  the  vendor  warranted  the  title  against  all 
the  world  he  was  allowed  to  retain  the  deeds,  the  better  to 
enable  him  to  defend  the  possession  which  he  thus  took 
upon  himself  to  vouch. ^  But  now  the  vendor  covenants  for 
his  own  acts  and  deeds  only,  and  not  for  the  defaults  and 
incumbrances  of  former  proprietors ;  these  the  purchaser 
takes  upon  himself.'* 

One  consequence  of  the  purchaser  taking  the  title  on  him- 
self, is  a  right  to  the  possession  of  the  title  deeds,  provided 
they  relate  exclusively  to  the  land  sold,  but  if  they  relate  to 
other  property  which  is  retained  by  the  vendor,  though  of 
smaller  value,  the  practice  is,  that  the  vendor  is  entitled  to 
retain  the  deeds,  but  then  he  must  give  the  purchaser  at- 
tested copies  of  all  the  deeds  abstracted  which  were  not  of 
record  sufficient  to  make  a  title,  at  his  own  expense,  and 
execute  a  covenant  to  produce  them  at  the  purchaser's 
expense,  unless  there  be  an  original  .stipulation  to  the  con- 
trary. 


1.  Co.  Lit.  6  a. 

3.  Cot.  Con.  Et.  115. 


2.  Cov.  Con.  Ev.  114. 
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Possibly,  upon  a  sale  under  a  decree  of  the  Court  of 
Chancery,  a  deposit  of  the  deeds  in  the  office  of  the  Master, 
or  of  the  Clerk  of  Records  and  Writs,  might  be  sufficient  to 
preclude  the  right  to  attested  copies/  In  Dare  v.  Tucker,' 
Lord  Eldou,  on  making  an  order  for  the  delivery  of  attested 
copies,  qualified  his  order  by  the  expression,  "  Unless  you 
leave  the  originals,  or  make  some  other  proposal  in  the 
Master's  Office." 

The  next  question  is,  of  what  deeds  and  documents  is  the 
purchaser  entitled  to  attested  copies  ?  The  answer  is,  only 
of  such  as  are  necessary  to  make  a  title,  and  not  to  any 
which  are  of  record. 

In  reference  '«  documents  on  record,  the  rule  is  that  the 
.purchaser  is  no.  entitled  to  copies  of  these,  as  he  can,  by 
applying  to  the  record  which  is  always  extant,  obtain  more 
authentic  evidence  than  he  can  by  an  unsworn  copy.'  And 
a.  purchaser  is  not  entitled  to  copies  of  any  instruments  which 
are  produced  merely  to  negative  a  possibility,  and  which^he 
could  not  have  compelled  the  vendor  to  produce  had  they 
not  been  in  his  possession.* 

In  England  the  Prerogative  Court  of  Canterbury  and  other 
Ecclesiastical  Courts  are  not  Courts  of  Record,  so  attested 
copies  of  wills  or  other  instruments,  registered  in  these 
Courts,  may  be  required  at  the  vendor's  expense ;  unless  it 
was  otherwise  provided  for  at  the  time  of  purchase.'  In 
this  Province  the  Surrogate  Courts  in  the  various  counties 
are  Courts  of    Record  by  statute,"  but  the  Court  of  Pro- 

1.  Dart  on  Vendors,  1108, 

2.  6  Yes.  460. 

3.  Gov.  Con.  Ev.  117. 

4.  Dart  on  Vendors,  131,  305  /  .308. 
6.  Gov.  Con.  Ev.  118. 

6.  Con.  Stat.  U.  C.  c.  16,  s.  L. 


PRODUCTION  AND   CUSTODY   OF   DEEDS. 


127 


bate  prior  to  its  abolition  was  not  a  Court  of  Record,  nor 
were  the  Surrogate  Courts,  until  the  passing  of  the  22 
Vic.  c.  93.  A  purchaser  is,  therefore,  entitled,  in  the  case 
of  a  will  proved  before  the  16th  day  of  August,  1858,  to 
call  for  an  attested  copy. 

An  attested  copy  of  the  probate  may,  perhaps  be  of  as 
much  real  value  as  an  ofdce  copy  of  the  will,  but  as  the  pro- 
bate is  in  itself  only  a  secondaiy  instrument,  the  purchaser 
is  reasonably  entitled  to  something  more  than  a  copy  of  a 
copy. 

Where  the  title  deeds  cannot  be  delivered,  even  trustees 
are  bound  like  other  vendors  to  furnish  attested  copies.* 

2.  Covenant  for  Production. 

When  the  sale  is  completed  the  purchaser  is  entitled  to 
the  original  title  deeds,  or  to  a  covenant  to  produce  them, 
and  to  attested  copies  of  the  originals/^  This  right  does  not, 
however,  seem  to  extend  to  old  deeds  not  necessary  to  make 
a  title,^  nor  to  documents  used  merely  as  negative  evi- 
dence.* 

The  first  and  most  important  consideration  on  this  cove- 
nant, is  its  currency  with  the  land.  To  ensure  this  there 
must  be  a  legal  privity  between  the  covenanting  parties.* 
Covenants  for  production  are  real  covenants,  and  run  with 
the  land  for  the  benefit  of  purchasers,  but  not  for  the  benefit 
of  vendors ;'  in  other  words,  purchasers  from  the  covenantee 
may  take  advantage  of  them  against  the  covenantor  himself, 
but  Me  liability  will  not  extend  to  the  covenantor's  assig- 

1.  Diiou  on  Thle  Deeda,  243 ;  Oov.  Con.  Ev.  119. 

2.  Boughton  v.  Jewell.  15  Vea.  176. 

3.  Dare  v.  Tucker,  6  Vcb.  442. 

4.  Dart  on  Vendors,  131,  298,  619. 

6.  Cov.  Con.  Ev.  125 ;  Dart  on  Vendors,  611. 
6.  Barclay  t.  Baine,  1  S.  &  S.  44). 
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nees.^  The  covenant  to  produce  is  therefore  commonly  said 
to  be  lost  by  the  holder  alienating  the  lands  in  respect  of 
which  he  was  allowed  the  custody  of  the  deeds.*  This,  how- 
ever, is  scarcely  accurate.  It  is  true  he  may  with  the  estat* 
deliver  over  the  deeds  to  a  purchaser,  but  this  does  not  ex- 
onerate him  or  his  heirs  from  his  covenant  to  produce  the 
deeds.  If  he  has  neglected  to  take  any  legal  obligation  from 
the  second  purchaser  to  produce  the  deeds  when  he  shall  be 
called  upon  to  do  so,  and  cannot  prevail  on  him  to  produce 
them  on  any  given  occasion,  then  he,  or  his  heirs,  if  bound, 
are  liable  to  an  action  on  the  covenant  to  produce,  and  da- 
mages to  the  amount  of  the  injury  proved,  will  be  given 
against  them.* 

It  has  been  said  that  a  covenant  to  produce  all  deeds, 
papers  and  writings  generally,  without  a  schedule,  is  a  mere 
nullity  ;*  still,  if  it  can  be  shown  that  the  covenantor  is  in 
possession  of  a  document  or  set  of  documents  relating  to 
the  lands,  he  would  without  doubt  be  held  bound  by  his 
covenant.* 

On  a  sale  by  fiduciary  vendors,  it  is  usual  to  insert  a  pro- 
viso in  the  covenant  for  determining  the  vendor's  liability 
upon  his  selling  the  residue  of  the  property,  and  procuring 
a  substituted  covenant  to  be  entered  into  by  the  person  who 
will  upon  such  a  sale  become  the  holder  of  the  deeds."  The 
proviso  when  inserted  should  provide  for  the  actual  delivery 
of  the  substituted  deed  of  covenant  to  the  purchaser  or  his 
representatives. 

A  purchaser  is  not  bound,  however,^  and  perhaps  cannot 


1.  Piatt  on  Covenants,  227. 

3.  Gov.  Con.  Ev.  129,  130. 

4.  Shaw  V.  Shaw,  12  Price,  163. 
6.  Gov.  Con.  Ev.  132. 

6.  Dart  on  Vendors,  509 ;  Dixon  on  Title  De«d8,  243 

7.  Sug.  V.  &  P.  462. 


2.  Gov.  Con.  Ev.  129. 
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be  advised,  ^o  assent  to  the  introduction  of  such  a  proviso, 
except  upon  sales  by  the  assignees  of  a  bankrupt.^ 

If  the  purchaser  has  omitted  to  take  a  covenant  for  the 
production  of  deeds,  he  cannot,  under  the  covenant  for 
further  assurance,  require  the  vendor  to  enter  into  such  a 
covenant.  ^ 

A  purchaser  will  not  in  any  case  be  compelled  to  com- 
plete his  purchase  where  the  deeds  are  outstanding,  unless 
he  has  a  covenant  foi  _^their  production.* 

In  Barclay  v.  Raine,*  Vice  Chancellor  Sir  John  Leach, 
held,  that  "  a  Court  of  Equity  never  compels  a  purchaser 
to  take  without  the  title  deeds,  unless  he  has  a  covenant  to 
produce  them,  and  a  right  in  equity  to  compel  the  produc- 
tion of  the  deeds,  even  if  it  existed,  would  be  no  answer." 

3.    Custody  of  Deeds. 

As  a  general  rule  every  owner  of  property  for  the  time 
being  is  entitled  to  the  possession  or  custody  of  the  title 
deeds  relating  to  the  property,  whether  his  estate  be  in  fee 
simple  or  in  fee  tail,  or  freehold  not  of  inheritance,  or  an 
estate  on  condition  as  mortgagee,  or  other  defeasible  estate, 
for  a  mortgagee  is  considered  as  an  owner  to  the  extent  of 
his  mortgage.^  f*.; ,. .;? 

Where  a  tenant  for  life,  or  a  person  entitled  to  part  of 
the  land,  has  possession  of  the  title  deeds,  the  Court  will 
not,  at  any  rate  without  some  good  reason,  take  them  out 
of  his  hands.® 

1.  Dart  on  Vendors,  509. 

2.  1  Byth,  102;  Piatt  on  Covenants,  231;  Dart  on  Vendors,  720.    See  Hallett 
V.  Middleton,  1  Russ.  243.    But  see  Fain  v.  Ayers,  2  S.  &  S.  533,  536. 

3.  Dixon  on  Title  Deeds,  243. 

4.  1.  S.  &  S.  449. 

5.  Lee  on  Abs.  366  ;  Cov.  Con.  Ev  135. 

6.  Foster  v.  Crabb,  12  C.  B.  136. 
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If  an  estate  affected  by  one  set  of  title  deeds  be  sold  in 
lots,  and  no  condition  is  inserted  as  to  the  custody  of  the 
deeds,  the  vendor  is  entitled,  if  any  lot,  however  small,  re- 
mains unSv  M,  to  tho  custody  of  the  deeds  ;  but  if  there  is 
no  stipulation  to  the  contrary,  he  must  furnish  the  pur- 
chasers with  attested  copies.' 

On  a  sale  in  lots  it  is  generally  requisite  to  provide  for 
the  ultimate  custody  of  the  deeds,  which,  in  the  absence  of 
a  stipulation,  go  to  the  purchaser  of  the  lot  largest  in  value ; 
or  rather  it  is  conceived,  to  the  purchaser  whose  aggregate 
purchase  money  amounts  to  the  largest  in  value,'  If  the 
vendor  on  a  former  occasion  has  sold  any  portion  of  the 
land  and  retained  the  deeds,  and  now  sells  the  residue,  so 
that  he  has  no  pretence  for  retaining  any  evidence  of  the 
title  himself,  the  present  purchaser  standing  in  the  place  of 
the  vendor,  has,  it  is  conceived,  a  better  right  to  the  custody 
of  the  deeds  than  the  former  purchaser,  though  his  pur- 
chase concern  the  largest  portion  of  the  lands  embraced  in 
the  deeds.' 

It  must  be  remembered  that  it  is  only  when  title  deeds 
come  from  the  proper  custody,  that  their  due  execution  ac- 
cording to  their  purport  can  be  assumed  without  proof.* 

1.  Gov.  Con.  Ev.  137. 

2.  Dart  on  Vendors,  94. 

3.  Gov.  Con.  Ev.  138. 

4.  Cov.  Con.  Ev.  13, 19,  41« 
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CHAPTER  VI. 


SECONDARY  EVIDENCE  AND  PRESUMPTIONS. 

1.  Secondary  Evidence. 

To  the  admisssion  of  secondary  evidence,  proof  of  the  loss 
or  destruction  of  the  original  document  is  a  ii'^cessary  pre- 
liminary. Proof  of  the  destruction  more  readily  lets  in  the 
secondary  evidence  of  a  copy,  than  proof  of  the  loss,  which 
must  ever  be  incomplete  and  exceptionable.^  Before  the 
secondary  evidence  can  be  received,  the  same  evidence  of 
their  loss  and  contents  must  be  given  as  on  a  hearing  in 
equity,  or  on  a  trial  at  law. 

The  first  step  is  to  show  that  such  a  deed  once  existed.* 
The  next  is  to  show  in  whose  custody  it  was  last  seen  or 
known  to  be,  if  that  can  be  done  ;  or  to  show  who  was  the 
person  who  was  entitled  to  the  custody  of  it,  and  having 
discovered  the  custody  of  it,  or  the  proper  custody  for  it,  to 
make  search  there,  and  if  it  cannot  be  found  on  diligent 
search,  then  secondary  evidence  may  be  given.^, 

The  degree  of  diligence  to  be  used  in  seeking  for  an  origi- 
nal dqcument,  before  a  party  can  give  secondary  evidence 
of  its  contents,  mi  st  depend,  in  a  great  measure,  upon  the 
circumstances  of  each  particular  case.  If  a  paper  be  of  con- 
siderable value,  or  if  *here  be   reason  to  suspect  that  the 

1.  Gov.  Con.  Ev.  312. 

2-  Doe  d.  Padwick  v#  Whitcomb,  6  Ex.  600  :  4  H.  L.  431 ;  Re  BeU,3SChajL 
Cham.  R.  241.  3i  Gordon  v.  McPhail,I31  Q.  B.  V.  C.  48^ 
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partj"  not  producing  it,  ha»s  a  strong  interest  which  would 
induce  him  to  withhold  it,  a  very  strict  examination  would 
properly  be  required ;  but  if  a  paper  be  useless,  and  the  par- 
ty could  not  have  any  interest  in  keeping  it  back,  a  much 
less  strict  search  would  be  necessary  to  let  in  secondary  evi- 
dence of  its  contents.' 

The  point  to  guard  against  in  this  respect  is  a  pledge  or 
deposit  of  the  original  document.'  Parties  searching  for  a 
missing  deed  should  remember  that  the  person  entitled  to 
the  first  immediate  estate  of  freehold  is  entitled  to  retain  the 
title  deeds  as  against  those  entitled  in  remainder  or  rever- 
sion f  and  that  the  deeds  are  presumed  to  follow  the  title 
and  go  into  the  custody  of  those  entitled.* 

When  the  lands  descend  to  real  representatives,  they, 
and  not  the  personal  representatives,  are  entitled  to  the 
deeds,  though  for  greater  certainty  a  search  with  the  latter 
would  be  advisable,  especially  in  the  case  of  a  missing 
mortgage. 

The  presumption  that  the  deeds  follow  the  title  may  be 
destroyed,  as  for  instance  by  the  fact  that  they  covered 
other  lands  retained  by  the  vendor,^  or  that  some  prior 
owner  on  sale  of  a  portion  gave  a  covenant  to  produce  them. 

Where  the  document,  if  in  existence,  should  be  in  the 
possession  of  the  party  who  desires  to  give  secondary  evi- 
dence of  its  contents,  the  proper  course  is  that  he  should 
search  with  a  witness,  and  that  the  search  should  be  so  con- 
ducted, and  in  such  places,  as  to  afford  a  reasonable  ground 
for  concluding  that  it  was  made  bona  fide,  both  as  regards 

1.  Gov.  Con.Ev.  312.  2.  Gov.  Gon.  Ev.  313. 

3.  Dixon  on  Title  Deeds,  35 ;  Webb  v,  Lyminsfton,  1  Eden,  S, 

4.  Leith's  Real  Prop.  Stat.  427.  ,  . 

5.  Yeo  V.  Field,  2  T.  R.  708.  '  '  . 
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the  witness  and  the  party,  by  giving  and  using  all  possible 
facilities  to  make  it  effectual* 

Where  sufficient  evidence  has  been  given  of  destruction 
of  the  original  document,  or  of  search  and  loss  to  let  in 
secondary  evidence,  memorials  afford,  in  cases  of  convey- 
ance, a  frequent  means  of  furnishing  such  evidence,  and  are 
admissible  or  not  according  to  circumstances. 

A  memorial  signed  by  a  grantor,  who  was  not  shown  to 
have  had  more  than  mere  constructive  possession  by  force 
of  the  conveyance  to  him,  has  been  held  to  be  evidence  not 
merely  against  the  grantor,  and  all  claiming  under  or  in 
privity  with  him,  but  also  against  third  persons  not  ap- 
pearing to  have  viny  title  whatever  except  a  bare  possession 
of  insufficient  duration  to  confer  a  title,  as  being  a  statement 
and  act  by  the  party  in  possession  against  his  own  interest 
as  reputed  owner  of  the  land." 

Though  the  weight  of  authority  is  in  favour  of  taking 
a  memorial  executed  by  a  grantor  as  good  secondary  evi- 
dence even  against  strangers,  without  corroborative  evidence, 
it  is  not  clear  that  this  would  be  so  if  at  the  time  of  the 
conveyance  sought  to  be  proved  some  one  were  in  possession 
adversely  to  the  grantor. 

Many  of  the  principles  whereon  a  memorial  signed  by  a 
grantor  is  admissible  as  evidence  of  a  conveyance  by  him, 
do  not  apply  where  it  is  executed  by  a  grantee. 

In  the  latter  case  it  is  a  statement,  not  against,  but  in 
support  of  interest,  and  by  a  person  not  then  in  possession. 
But  such  a  memorial,  if  coupled  with  other  facts  confirmatory 
of  the  instrument  set  out  in  it,  is  admissible  as  parcel  of  the 
evidence  towards  proof. 

1.  Bratt  V.  Lee,  7  0  P.  U.  C.  280. 

2.  Russell  V.  Fraser,  15  C.  P.  U.  0.  375 ;  but  see  Hayball  v.  Shepherd,  25  Q. 
B.  U.  0.  536. 
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A  memorial  executed  by  a  grantee  through  whom  a  per- 
son claims,  coupled  with  possession  taken  under  the  instru- 
ment to  which  it  relates,  and  enjoyed  for  a  length  of  time 
in  a  mode  such  as  to  preclude  the  possibility  of  the  instru- 
ment being  other  than  as  set  forth  by  the  memorial,  is  good 
evidence  even  against  strangers,  especially  if  accompanied 
by  other  corroborative  facts,  but  the  mere  memorial  would 
be  evidence  only  against  those  claiming  under  or  in  privity 
.  with  the  grantee.^ 

There  seems,  however,  some  danger  in  allowing  mere 
length  of  possession  and  dealing  with  the  property  to  be 
sufficient  corroborative  evidence  on  which  to  admit  a  mem- 
orial executed  by  a  grantee  as  evidence  of  a  conveyance  in 
fee  simple  absolute.  Until  the  recent  Registry  Act  it  was 
not  necessary  to  set  out  in  a  memorial  the  estate  or  interest 
conveyed,  and  in  the  case  of  a  conveyance  for  life,  a  fraudu- 
lent grantee  might  execute  a  memorial  referring  to  an  in- 
strument granting  a  fee  simple  absolute.  He  might  thon 
after  destroying  the  deed,  convey  in  fee,  and  the  property 
mighi  pass  through  various  hands  during  his  lifetime,  and 
tiiere  might  thus  be  possession  and  dealing  with  the  property 
for  fifty  years,  consistent  with  the  right  of  possession  and 
with  the  conveyance  in  fee  as  set  out  in  the  memorial. 

The  persons  entitled  in  reversion  are  not  supposed  to  en- 
quire until  their  right  accrues,  and  when  it  does  they  have 
to  contend  against  evidence  offered  of  the  fraudulent  me- 
morial and  the  possession  and  dealing  said  to  be  consistent 
with  it. 

The  cases  when  examined,  hardly  go  the  length  of  hold- 

1.  Oough  V.  McBride,  10  C.  P.  U.  C.  166  ;  Fields  v.  Livingstone,  17  C.  P. 
U.  C.  15 ;  and  see  Re  Higgins  19  Gr.  308 ;  Sadlier  v.  Briggs,  10  Ir.  Eq.  532  ; 
4  H.  Ti.  400 ;  Peyton  v.  McDermott,  1  D.  &  W.  198 ;  ScuUy  v.  Scully,  10  Ir. 
Eq.  667. 
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ing  that  mere  length  of  possession  though  for  a  considerable 
time  under  an  alleged  grant  in  fee  coupled  with  a  memorial 
executed  by  the  grantee,  is  sufficient  evidence.  There  are 
either  other  facts  which  lead  to  the  belief  of,  or  are  confirm- 
atory of  the  instrument ;  or,  if  mere  length  of  possession 
alone  has  been  considered  sufficient,  it  has  been  in  cases  other 
than  on  a  question  of  whether  the  conveyance  was  in  fee 
simple  absolute  to  the  grantee,  and  where  the  possession 
had  was  quite  inconsistent  with  the  instrument  being  other- 
wise than  as  set  out  in  the  memorial. 

As  between  vendor  and  purchaser,  and  on  proceedings  un- 
der the  Act  for  Quieting  Titles,  stricter  evidence  is  required 
than  in  ejectment ;  it  is  necessary  where  a  party  relies  on 
memorials  as  proof  of  missing  deeds,  to  show  that  the 
deeds  contained  no  trust,  limitation,  condition,  exception  or 
qualification  not  mentioned  in  the  memorial.  The  execu- 
tion of  a  memorial  which  is  receivable  in  evidence  need  not 
be  proved  when  more  than  thirty  years  old.* 

Where  a  foundation  is  laid  by  proper  search  or  otherwise 
for  the  admission  of  the  contents  of  a  memorial  as  evidence, 
and  when  requisite,  sufficient  corroborative  circumstances  or 
privity  shown,  a  memorial,  though  not  thirty  years  old,  pro- 
duced from  the  Registry  Office  need  not  be  proved ;  and  a 
copy  certified  by  the  Registrar  as  such  is  also  admissible 
without  proof  of  the  execution  of  the  original  or  of  the  in- 
strument to  which  the  original  relates.'^ 

If  a  petitioner,  under  the  Act  for  Quieting  Titles,  intends 
to  use  certified  copies  of  memorials  iis  evidence,  he  must 
also  procure  and  produce  certified  copies  of  the  aflSdavits  of 
execution. 

* 

1.  Doe  Maclem  v.  TurnbuU,  5  Q.B.U.C.  119. 

2.  Marviu  v.  Halen,  6  C.P.U.U.  211 ;  Lynch  v.  O'Hara,  6C.P.U.0.  267  ; 
Doe  d.  Prince  v.  Girty,  9  Q.  B.U.C.  41. 
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With  respect  to  copies  generally,  it  is  to  be  observed  that 
a  copy  of  a  copy  is  not  evidence,  for  the  Courts  require  the 
best  evidence  the  nature  of  the  thing  admits,  and  the  fur- 
ther off  anything  lies  from  the  first  original  truth,  the  weak- 
er must  be  the  evidence ;  besides  there  must  be  a  chasm  in 
the  proof ;  for  it  cannot  appear  that  the  first  was  a  true 

copy. 

2.  Voluntary  Affidavits. 

Voluntary  affidavits  are  frequently  resorted  to,  and  re- 
quired by  conveyancers  under  a  choice  of  diflSculties,  in  sup- 
port of  facts  and  averments,  when  more  direct  proof  cannot 
be  obtained.'^  These  documents,  though  possessing  no  legal 
validity,  are  often  all  the  evidence  that  can  be  adduced ;  and 
as  it  were  by  general  consent  the  profession  adopt  them  as 
evidence  upon  titles.' 

As  legal  evidence,  such  affidavits  are  clearly  inadmissible ; 
they  are  purely  voluntary,  and  not  being  made  in  Court  in 
any  cause,  they  will  not  sustain  an  action  for  perjury ;  then 
they  are  made  expressly  to  support  some  point,  and  are, 
therefore,  on  the  face  of  them,  not  of  that  pure  and  disinter- 
ested character  which  is  expected  from  unexceptionable  evi- 
dence ;  and  they  frequently  contain  nothing  more  than  hear- 
say evidence  :  yet  tl\p  conveyancer  admits  this  testimony  as 
corroborative  evidence  of  general  reputation  and  concurrent 
possession.  * 

It  should  always  appear  on  the  face  of  the  affidavit 
that  the  deponent   is   likely   to  be   acquainted   with  the 

1.  Gov.  Con.  Ev.  313. 

2.  Gov.  Con.  Ev.  319. 

3.  Lee  on  Aba.  21.5  ;  Hubback  on  Sue.  66. 

4.  As  to  evidence  of  general  reputation  in  questions  of  title,  see  Morewood  v. 
Wood,  14  East.  327 ;  Dunraven  v.  Llewellyn,  15  Q.  B.  791 ;  Weeks  v.  Spark, 
1  M.  &  S.  679 ;  Rex  v.  Antrobus,  2  A.  4  E.  788 ;  Pim  v.  Curell,  16  M.  <k  W. 
2M  ;  Williams  v.  MorRan,  15  Q.  B.  782  ;  Doe  d.  Didsbury  v.  Thomas,  14  East. 
323 ;  Re  Bell,  3  Chan.  Cham.  R.  247. 


SECONDARY  KVIDENCE  AND  PRESUMPTIONS. 


137 


facts,  and  reasonable  grounds  for  his    belief   should    be 

stated.' 

3.  Recitals. 

Recitals  or  statements  contained  i''  acts  of  parliament 
and  in  deeds,  decrees  and  other  instruments,  furnish  verj' 
important  secondary  evidence. 

A  recital  is  rather  an  interested  witness,  for  it  is  seldom 
if  ever  made  with  the  knowledge  and  concurrence  of  parties 
having  an  adveree  title  ;  it  is  a  tale  told  by  the  party  whose 
interest  it  is  to  support  the  deed,  and,  therefore,  is  not  of 
that  unprejudiced  character  which  other  evidence  preserved 
without  reference  to  any  particular  transaction  is  impressed 
with.* 

The  general  rule  acted  upon  by  conveyancers  has  been, 
that  recitals  and  statements  contained  in  deeds  thirty  years 
old  or  upwards  may  be  considered  as  good  secondary  evi- 
dence, and  where  the  facts  recited  are  not  very  important,  a 
purchaser  may  rest  satisfied  with  such  recitals  without  fur- 
ther evidence,  even  if  contained  in  deeds  of  more  recent 
date.' 

Among  the  recitals  deemed  of  minor  importance,  may  be 
mentioned  such  as  relate  to  facts  corroborated  in  part  by 
other  evidence,  recitals  of  deaths,  burials,  marriages,  births 
or  baptisms ;  the  number  of  children  in  a  family,  the  failure 
of  issue,  or  as  to  one  person  having  survived  another,  or  that 
one  was  the  executor  or  administrator  of  another,  and  as  ;o 
the  occupancy,  identity  or  boundary  of  lands.* 

Where  the  facts  are  very  important,  a  purchaser  should 
not  rely  on  the  recitals  even  of  an  old  deed  ;   especially  i: 

1.  Gov.  Con.  Ev.  319 ;  Re  Harding,  3  Chan.  Cham.  R.  233. 

2.  Cov.  Con.  Ev.  298 ;  Lee  on  Abs.  364. 

3.  Lee  on  Abs.  .360 ;  Cov.  Con.  Ev.  298. 

4.  Lee  on  Abs.  360,  361 ;  Cov.  Con.  Ev.  299. 
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better  pmoof  aliunde  can  be  obtained.  Thus  it  has  been  de- 
cided^ ih&t  it  is  not  sufficient  to  prove  an  important  descent 
in  a  pedigree,  for  the  vendor  to  set  forth  deeds  which  recite 
the  pedigree,  although  the  deeds  are  upwards  of  thirty  jcAn 

Pedtalb  as  to  the  contents  of  deeds  are  more  to  be  de- 
pended npon,  than  recitals  as  to  pedigrees.  Parties  niay 
tbemselves,  without  any  fraud  v  'ent  intention,  mistake  a  pedi- 
gree, Ae  latter  therefore  require  to  be  more  narrowly  searched 
inta^  A  deed  can  seldom  be  incorrectly  recited^  unless 
thitotoglii  fraud  or  otherwise  intentionally,  much,  therefore, 
depends  on  the  nature  of  the  recital,  as  well  as  its  an- 
tiqmty.* 

The  value  of  the  stateijients  and  recitals  respecting  pedi- 
gree!«  in  old  deeds,  depends  entirely  on  the  circumstance 
whdtlM^ir  possession  has  accompanied  the  deed  containing  the 
reieitaL  K  the  deed  itself  be  not  sanctioned  by  the  acquies- 
cence o-f  parties,  privies  and  strangers,  the  recitals  in  it  arc 
not  entitled  to  much  weight.*  Nevertheless  if  there  be  no 
apparent  motive  for  misrepresentation,  and  the  recital  is 
bciffne  *>at  by  forty  years'  undisturbed  possession,  the  convej- 
ancers  usually  give  credence  to  the  statement.  ^ 

Recitals  often  have  the  effect  of  contiolling  the  operation 
flff  a  dee«i,  as  more  clearly  expressing  the  intention  of  the 
paitieSk  But  recitals  cannot  be  allowed  to  restrain  the 
operation  of  words  in  a  deed  where  those  words  are  of  pJain 

as  well  as  known  import. 

Recitals  in  deeds  cannot  alone  be  taken  as  evidence  against 

L  SDmrf  v.  Wade,  1  M.  &  Cr.  368  ;  Fort  v.  Clark,  1  Rum.  001 ;  Abm^  12 

J.  L««  oo  Abs.  361 ;  Cov.  Con.  Ev.  300. 

X  Ibxtl 

4.  Cw.  Con.  Ev.  300. 

3L  FuMr  299,  301. 
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strangers  or  others  not  parties  to  the  deed  containing  such 
recitals.  If  it  was  otherwise,  nothing  would  be  easier  than 
to  inseri  recitals  as  the  foundation  of  a  good  prior  title ; 
thus  a  man  might  in  a  post-nuptial  marriage  settlement 
insert  a  recital  of  ante-nuptial  articles  which  never  existed* 
and  so  defraud  his  creditors  contrary  to  the  13  Eliz.  c.  5. 

Recitals  are  always  taken  as  admissions  of  those  who  are 
parties  to  the  deed  and  interested  in  the  property.  Thus/ 
where  a  recital  c^jurred  in  a  deed  of  settlement  that  the 
owner  of  the  property  had  given  a  bond  to  another  party, 
which  bond  was  not  produced  as  the  execution  of  it  could 
not  be  proved,  the  recital  was  held  to  be  evidence  of  the 
bond  having  been  executed.  "^ 

But  although  a  recital  may  be  evidence  as  against  parties 
executing  the  deed  containing  the  recital  of  the  prior  instru- 
ment, yet  there  ought  to  be  some  further  proof  to  establish 
entirely  the  execution  and  validity  of  the  recited  deed  ; '  a. 
bare  recital  of  a  deed,  it  has  been  said,  is  not  evidence  ;  but 
where  th'^re  are  other  facts,  (such  as  entries  in  a  solicitor's 
books  of  charges  for  procuring  the  execution  of  the  deed), 
which  corroborate  the  recitals,  *  or  where  there  is  other  evi- 
dence that  the  instrumant  recited  existed,  then  the  recital 
may  be  taken  not  only  as  evidence  of  the  existence,  but  (as 
against  the  parties  to  the  deed  containing  thd  recital), 
as  evidence  of  the  execution  of  the  recit'3d  instru- 
ment.^ 

It  appears,  therefore,  that  although  recitals  may  be  good 
secondary  evidence  of  deeds  which  are  shown  to  have  existed 
but  which  have  been  lost  or  destroyed,  yet  the  rule  cannot 

1.  Battersbee  v.  Faningdon,  1  Swanst.  113. 

2.  Annandale  v.  Harris,  2  P.  Wms.  4.'J4. 

3.  Ford  V.  Ld.  Grey,  6  Mod.  45. 

4.  Skipwith  v.  Shirley,  11  V«.  64. 

5.  Burnet  v.  Lynch,  5  B.  &  (J.  001. 
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be  extended  to  those  cases  in  which  nothing  is  known  aa  to 
the  deeds  to  which  the  recitals  relate.^ 

Recitals  in  a  deed  prepared  by  direction  of  a  Court  of 
Equity  and  settled  by  a  Judge  or  a  Master,  are  more  to  be 
relied  on  than  other  deeds,  in  consequence  of  the  strictness 
with  which  facts  and  statements  are  required  to  be  verified 
in  the  Master's  Office.'* 

Notwithstanding  the  fact  that  recitals  afford  such  evidence 
of  prior  deeds,  yet  in  regard  to  the  consequences  of  that 
evidence,  or  the  notice  given  by  them  to  purchasers,  it  is 
considered  that  such  notice  does  not  entitle  a  purchaser  to 
demand  an  abstract  of  the  deeds  themselves,  although  it 
may  entitle  him  to  require  the  inspection  of  such  recited 
deeds,  if  in  the  custody  or  power  of  the  vendor,  when  they 
bear  strongly  upon  the  title.' 

4.  Presum'ptiona. 

In  the  absence  of  all  direct  evidence,  presumption  may, 
after  a  great  lapse  of  time,  aided  by  other  corroborative 
facts,  such  as  uninten'upted  enjoyment  for  a  length  of  time 
and  acquiescence,  or  apparent  acquiescence,  of  those  whose 
claims  are  adverse,  be  relied  on,  particularly  where  the  im- 
portance of  th6  fact  is  inconsiderable.*  Thus  possession  is 
prima  facie  evidence  of  property,  but  the  landlord  may 
prove  that  the  occupier  is  his  tenant  by  showing  a  payment 
of  rent  or  other  acknowledgment.^ 

In  the  case  of  births  and  marriages  many   facts    may  be 

1.  Lee  en  Aba.  363. 

2.  Lee  on  Abs.  363.    See  Roe  v.  McNeil,  1  U.C.L.  J.N.S.  Ill,  as  to  the  effect 
of  improper  recitals  in  a  SheriflF's  deed. 

3.  Lee  on  Abs.  3(>4. 

4.  Lee  on  Abs.  464. 

6.  Gov.  Con.  Ev.  320. 


1. 

2. 

v.Mc 

3. 
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adduced  in  support  of  the  presumption  of  one  from  circum- 
stances in  connection  with  the  other ;  for  instance,  the  birth 
or  baptism  of  a  child  being  proved,  gives  much  weight  to 
the  presumption  of  a  marriage  between  the  parties  whose 
child  it  is  stated  to  be.  Proof  of  a  marriage  prior  to  the 
time  of  the  birth  of  a  child  affords  ground  for  presuming 
that  such  child  is  the  issue  of  the  parties  so  married,  if  the 
mother  be  kno^vn  ;  and  where  a  birth  is  proved  a  short  time 
only  after  the  marriage,  the  possibility  that  it  is  the  eldest 
child  of  that  marriage  amounts  almost  to  certainty.* 

In  regard  to  marriages  there  are  many  grounds  for  raising 
a  presumption  of  marriage  in  the  absence  of  direct  evidence 
of  the  fact.  The  parties  having  always  lived  together  as 
man  and  wife,  and  having  in  common  reputation  been  re- 
ceived by  their  friends  and  passed  as  such  ;  children  being 
described  as  the  children  of  A.  and  B.  his  wife ;  their  so 
styling  themselves  in  wills  ;  and  other  matters  less  import- 
ant than  these,  if  ancient  in  date,  have  been  allowed  to  raise 
the  presumption  of  marriage  in  common  cases.'^ 

It  is  found  by  common  experience  to  be  a  necessary  pre- 
sumption that  a  person  of  the  same  name  and  conveying  the 
same  interest  as  that  limited  to  a  person  previously  men- 
tioned, is  the  same  pei-son.  Unless  there  is  a  great  interval 
between  any  two  deeds,  evidence  of  identity  is  seldom  called 
for ;  if  such  a  chasm  exist  it  may  be  proper  to  require  evi- 
dence of  the  occupation  in  the  interval.  But  where  a  deed 
was  executed  in  a  foreign  country,  during  the  progress  of 
an  investigation  for  quieting  a  title,  for  the  purpose  of  re- 
moving a  blot  on  the  title,  satisfactory  evidence  of  identity 

1.  Lee  on  AbB.  464. 

2.  Lee  on  Abs.  465 ;  Baker  v.  Wilson,  8  Grant,  376;  and  see  Doe  d.  Wheeler 
V.  McWilUams,  2  U.  C.  R.  77,  3  U.  C.  R.  165, 

3.  Cov.  Con.  Ev.  321. 
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and  execution  were  required.*  The  dangers  to  which  accept- 
ing such  a  deed  on  its  production  without  evidence  of  its 
validity,  would  expose  absent  parties  are  obvious. 

The  law  never  makes  a  presumption  that  acts  are  wrongly 
done,  or  that  fraud  has  been  committed,  unless  there  is  good 
ground  for  believing  such  to  be  the  fact ;  presumptions,  if 
made  where  nothing  is  known,  are  always  that  things  are 
rightly  done,  or  in  favour  of  order  and  regularity.'* 

In  the  absence  of  all  proof  or  knowledge  of  facts  there 
can  be  no  presumption  except  what  the  law  itself  points 
out.  In  some  cases  p.n  inference  may  be  made  from  nothing 
being  known  to  the  contrary  for  a  series  of  years. 

In  any  case  of  alleged  quiet  possession  or  of  no  claims 
made,  there  can  be  no  presumption  where  there  is  no  know- 
ledge, except  such  as  can  be  drawn  from  acquiesence,  or  ap- 
parent acquiesence,  in  the  title  of  the  party  in  possession  ; 
thus  where  no  adverse  claim  has  been  heard  of  for  a 
length  of  time,  quiet  possession  may  be  inferred  or  pre- 
sumed.' 

It  is  th(B  practice  of  Courts  of  Law,  where  a  person  has 
not  been  heard  of  for  a  number  of  years,  to  presume  his 
death  after  seven  years,  but  a  seven  years'  absence  T^ithout 
tidings  is  not  sufficient  to  raise  this  presumption  with  con- 
veyancers.* Every  case  must  depend  on  its  own  particular 
circumstances,  and  no  certain  period  can  be  fixed  which  will 
raise  the  presumption.  It  has  been  admitted  by  Courts  of 
Equity  after  twenty  years,  in  one  case  after  fourteen  years, 
l3ut  in  a  recent  case  after  absence  and  silence  of  nineteen 
years,  the  Court  refused  to  presume  death  where  the  cir- 


1.  Re  Hay,  29  Jan.  1869. 

3.  Lee  on  Aba.  466. 

4.  Dart  on  Vendon,  315. 


2.  Lee  on  Ab«.  465 ;  Oov.  Con.  Ev.  319. 
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cumatances  rendered  it  improbable  that  the  party,  if  alive, 
would  have  communicated  with  his  friends/     Where  a  man 
who  was  absent  in  British  Columbia  for  several  years,  cor- 
responding regularly  with  his  family,  wrote  that  he  intended 
leaving  about  a  certain  day  to  return  home,  and  was  never 
afterwards  heard  from,  evidence  having  been  given  that 
about  the  time  mentioned  in  his  letter  he  was  seen  at  San 
Francisco  to  go  on  board  the  steamer  Golden  Gate,  which 
was  on  the  same  voyage  lost  off  the  Coast  of  JMexico,  his 
name  appearing  in  the  list  of  passengers  returned  to  the 
company  with  the  word  "  lost "  written  after  it,  and  diligent 
enquiry  having  been  made  for  him  without  success,  death 
was,  in  a  proceeding  under  the  act  for  Quieting  Titles,  pre- 
sumed after  nine  years.*    Scarcely  any  length  of  time  wiij 
be  sufficient  to  compel  an  unwilling  purchaser  to  take  a 
title  depending  on  such  a  presumption  of  death,  unless  made 
with  reference  to  the  age  of  the  party  said  to  be  dead  ;  and 
if  the  party  whose  death  is  asserted  was,  when  last  heard 
of,  very  young,  the  period  must  be  that  beyond  which  human 
life  does  not  commonly  extend.^    If  the  presumption  to  be 
made  is,  death  without  issue,  it  is  doubtful  if  a  court  would 
as  against  a  purchaser  ever  make  the  presumption  within 
the  period  of  sixty  years.* 

1.  Bowdea  v.  Henderson,  2  Sm.  &  G.  360. 

2.  Re  Hairia,  1872. 

3.  Lee  on  Abs.  466. 

4.  Ibid,  467, 
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CHAPTER   VII 


QUIETING  TITLES. 

In  1865  an  Act  was  passed*  "  For  quieting  titles  to  real 
estate  in  Upper  Canada,"  which  has  proved  a  great  boon  to 
land  owners  in  this  Province. 

The  objects  for  which  the  act  was  passed  are  stated  in  the 
preamble  to  be,  "  To  give  certainty  to  the  title  to  real  estate 
in  Upper  Canada,  and  to  facilitate  the  proof  thereof ;  and 
also  to  render  the  dealing  with  land  more  simple  and  econo- 
mical." 

As  the  law  stood  before  the  passing  of  this  act,  an  owner 
of  land  might  have  an  indisputable  title,  every  link  in  the 
chain  of  which  he  could  easily  prove,  but  he  had  no  cer- 
tainty that  when  he  might,  years  after,  be  called  upon  to 
prove  his  title  he  could  do  so.  Title  deeds  might,  in  the 
meantime,  be  lost,  or  accidentally  destroyed,  witnesses  might 
die,or  important  facts  might  have  escaped  from  their  memo- 
ries. 

Even  if  his  title  was  in  any  way  attacked,  he  had  in  most 
cases  only  an  opportunity  of  shewing  his  legal  title.  In  an 
action  at  law,  questions  of  the  equitable  title,  or  of  equitable 
interests  are  rarely  touched,  and  whatever  may  be  the  re- 
sult of  the  action,  it  is  binding  only  on  the  parties  to  it.  If 
repeated  actions  are  brought, the  same  steps  have  to  begone 
through,  and  the  same  evidence  adduced,  in  each  action. 


1.  29  Vic.  c.  26. 
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Besides,  many  of  the  defects  'in  a  title  are  such  that  if 
known  of  in  time,  they  can  be  easily  remedied,  but  are  in- 
curable after  the  lapse  of  some  years.  The  original  parties 
to  the  transaction  may  be  dead,  and  their  heirs,minors  or  un- 
known, so  that  confirmation  deeds  cannot  be  got.  Or  those 
who  are  in  a  position  to  take  advantage  of  the  defect,  may 
be  tempted  to  do  so  by  a  rise  in  the  value  of  the  property. 

The  intention  of  this  act  is  to  remedy  these  evils  as  far 
as  possible,  by  permitting  any  owner  of  land  to  have  his  title 
submitted  to  judicial  investigation  and  adjudicated  upon, 
even  though  no  hostile  claim  is  being  made. 

When  the  owner  has  established  his  title  after  due  en- 
quiry, and  every  precaution  on  the  part  of  the  Court  against 
fraud,  he  is  entitled  to  a  certificate,  which  is  conclusive 
against  the  whole  world,  that  at  its  date  the  person  namid 
in  it  was  the  ov/ner  of  the  propertj^  and  which  is  intended 
as  a  new  starting  point  for  his  title.  By  this  means,  in  the 
case  of  every  person  who  has  the  wisdom  to  take  advantage 
of  the  act,  the  dealing  with  his  property  will  be  a  matter  of 
great  simplicity. 

Any  owner  of  an  estate  in  fee  simple '  or  any  tinstee  for 
the  sale  of  the  fee  simple,  whether  he  has  the  legal  estate 
or  not,  or  whether  his  title  is  subject  to  any  charges  or  in- 
cumbrances or  not,  is  entitled  to  have  his  title  judiciaUy 
investigated  and  its  validity  ascertained  and  declared.  It  is 
always,  however,  desirable  when  the  petition  is  presented  by 
a  mortgagor  that  the  concurrence  of  the  mortgagee  should 
be  obtained. 

The  importance  of  obtaining  the  mortgagee's  consent  be^ 

1.  29  "Vic.  c.  25,  8. 1.  A  purchaser  who  has  not  completed  his  contract  is  not 
"an  owner"  within  the  meaning  of  this  section,  Re  Brown,  3  han.  Cham. 
R.  168. 
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fore  filing  the  petition  will  be  apparent,  when  it  if?  remem- 
bered that  if  the  deeds  are  in  his  hands  he  can  effectually 
stop  an  application  on  the  part  of  the  mortgagor,  by  with- 
holding the  deeds.  Where  the  deeds  are  in  the  hands  of  a 
third  party,  who  cannot  be  compelled  to  produce  them,  the 
petitioner  has  no  remedy,  and  is  moreover  in  a  worse  position 
than  if  the  deeds  were  lost.  In  that  case  he  might  supply 
the  deficiency  by  proving  the  loss,  and  furnishing  secondary 
evidence  of  their  contents,  which  he  cannot  do  while  the 
deeds  are  in  existence. 

The  Landed  Estates  Court  in  Ireland '  has  the  power  of 
compelling  production  by  third  parties,  and  constantly  com- 
pels the  production  of  deeds  and  writings  to  the  examiner 
of  the  Court,  for  the  purpose  of  vouching  the  abstract.  Any 
person  may  also  be  required  to  lodge  any  deeds  or  papers 
relating  to  the  estate  in  Court,  without  prejudice  to  any  claim 
of  lien  thereon  that  may  exist.  Mortgagees  are  not,  however, 
compellable  to  part  with  their  securities,  although  bound  to 
produce  them  to  the  examiner  for  inspection,  and  to  furnish 
copies  if  required  on  being  paid  the  expense  of  copying. 

To  entitle  an  owner  to  present  a  petition  under  the  act, 
it  is  essential  that  he  should  be  in  possession."  The  argu- 
ment which  has  been  urged  in  favour  of  permitting  a  person 
out  of  possession  to  proceed  under  the  act,  viz.,  that  an 
action  of  ejectment  being  now  tried  by  a  Judge  without  a 
jury,  it  can  make  no  difference  whether  the  claimant  pro- 
ceeds at  law,  or  under  this  act  as  far  as  regards  the  mode  of 
trial,  has  not  been  given  effect  to.  As  was  said  by  Vice 
Chancellor  Strong  in  Re  Mulholland,'  "the  answer  to  the 
argument  is,  that  a  man  cannot  come  here  claiming  an 

1.  Atty.-Gen.  v.  Asher,  7  Ir.  Ch.  309 ;  and  see  In  Be  Cameron's  Colebrooke 
Co.  26  Beav.  1. 

2.  Be  Bell,  3  Chan.  Cham.  B.  256 ;  Be  Mulholland,  18  Gr.  528. 

3.  18  Grant.  530. 
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estate  in  possession  whilst  another  holds  the  possession 
adversely  to  him,  as  in  that  case  he  couies  with  a  blot  upon 
his  title,  and  the  effect  of  the  certificate  is  not  to  establish 
him  in  the  possession,  thxit  he  must,  in  any  event,  recover  at 
law  ;  and  it  is  more  convenient  that  the  action  should  pre- 
cede than  that  it  should  follow  the  granting  of  a  certificate." 

Under  the  Landed  Estates  Court  Act  in  Ireland,'  an  act  in 
pari  materia  with  the  Act  for  Quieting  Titles,  it  has  been 
held,'  that  "  a  party  seeking  the  valuable  thing — a  Parlia- 
mentary title  conferred  by  the  Court — is  bound  to  have 
substantially  an  estate  in  possession,  in  all  its  major  inci- 
dents in  present  enjoyment ;  and  cannot,  by  his  mere  act  of 
stating  he  disputes  estates  or  rights  of  parties  actually  in 
unquestioned  enjoyment  of  them,  compel  them  to  submit  to 
the  jurisdiction  of  this  Court,  and  make  this  the  place  for 
trial  of  those  rights." 

According  to  Judge  Lynch,  "  If  he  questions  these  long 
exercised  rights,  submitted  to  by  him  or  those  from  whom 
he  derives,  he  should  first  take  proceedings  to  estnblish  his 
right,  as  he  shows  it  to  be,  before  he  asks  this  Court  to 
declare  his  title  thereto." 

It'  is  in  the  discretion  of  the  Judge  before  whom  pro 
ceedings  are  taken,  to  permit  any  other  person  who  has  any 
estate  or  interest,  legal  or  equitable,  in  land,  to  apply  lor  the 
investigation  of  his  title  and  a  declaration  of  its  validity. 
This  discretion  may  be  exercised  at  any  stage  of  the  pro- 
ceedings, and  the  decision  of  the  Judge  is  subject  to  an 
appeal  like  any  other  decision ;  but  the  order  of  Court  * 
requires  the  Clerk  of  Records  and  Writs,  where  a  petition  is 
tiled  under  the  second  section  of  the  act,  to  attend  a  Judge 

1.  Imp.  Act,  21  &  22  Vic,  c.  72,  s.  »1. 

2.  Re  Canon's  estates,  4  Ir.  B.  Eq.  555 ;  and  see  Re  ^etterville,  3  Ir.  B.  Eq 
904. 

3.  Sec.  2.  4.  Con  Ord.  493. 


148 


QUIETING  TITLES. 


with  the  petition  for  directions,  before  it  is  referred  for  in 
vestifation. 

Where  a  purchaser  who  had  not  completed  his  contract, 
filed  a  petition,  without  first  obtaining  the  consent  of  the 
vendor,  the  Court  in  the  exercise  of  its  discretion  refused  to 
entertain  the  petition.' 

An  application  under  the  act*  is  made  to  the  Court  of 
Chancery  by  filing  a  short  petition,  a  form  of  which  is  given 
in  a  schedule  to  the  act. 

Before  filing  the  petition  the  solicitor  should  carefuUy  and 
thoroughly  investigate  the  title,  and  the  evidence  that  can 
be  adduced  in  support  of  it.  As  the  registration  of  a  petition 
not  followed  by  a  certificate  will  form  a  cloud  on  the  title, 
he  should  not  file  one,  if  on  investigating  the  matter  he  dis- 
covers any  insurmountable  defect,  or  that  the  necessary  evi- 
dence on  any  material  point  is  unattainable. 

Petitions'  may  be  referred  by  the  Judge  to  the  Master,  or 
a  Deputy  Master,  or  any  other  officer  of  the  court,  or  to  any 
counsel  named  by  the  Judge,  and  in  such  case  the  Referee 
proceeds  as  the  Judge  himself  would  if  no  reference  had 
been  made,  and  has  the  same  powers.  The  Court,  pursuant 
to  the  statute,  appointed  two  Referees  :n  the  City  of  Tor- 
onto,®  to  whom  petitions  might  )je  referred,  and  also  named 
Certain  of  the  Local  Masters  as  Referees,  but  by  the  aot  of 
1871  all  references  to  be  conducted  in  Toronto,  are  as  far  as 
possible  to  be  made  to  the  Referee  in  Chambers. 

When  a  petition  is  filed,  the  Clerk  of  Records  and  Writs  * 

1.  Ke  Brown,  3  Chan.  Cham.  R.  158. 

2.  Sec.  3. 

3.  Sec  25. 

4.  Con.  Ord.  494. 

6.  Ont.  SUt.  34  Vic.  c  10,  •.  1. 
6.  Coo.  Ord.  49t». 
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delivers  to  the  party  filing  it  a  certificate  under  the  seal  of 
the  Court  and  signed  by  the  Registrar'  for  registration  in 
the  proper  county,  and  delivers  the  petition  to  the  proper 
Referee.  To  enable  him  to  do  this  the  person  filing  the 
petition  endorses  on  it  the  name  of  the  Referee  before  whom 
hfe  wishes  the  investigation  to  be  had,'  ajid  where  no  Ref- 
eree's name  is  endorsed  the  petition  is  sen  to  the  Toronto 
Referee.^ 

To  facilitate  proceedings  in  the  case  of  petitions  referred 
to  Local  Masters,  the  Toronto  Referee  is  also  Inspector  with 
the  powers  conferred  by  the  26th  and  26th  sections  of  the 
act,  and  the  Local  Master,  after  investigating  the  title  and 
being  satisfied  that  the  petitioner  is  entitled  to  a  certificate, 
forwards  the  deeds,  evidence  and  other  papers  to  the  In- 
spector, who  examines  the  same,  and  should  he  find  any 
defect,  corresponds  with  the  Local  Master,  and  has  the 
defect  remedied  before  a  Judge  is  attended  with  the  peti- 
tion and  papers  for  approval.* 

The  petition,  where  the  reference  is  to  a  Local  Master, 
must  be  entered  with  the  Inspector  before  it  is  filed,  and  he 
writes  on  it  the  day  on  which  it  is  so  entered,  and  then 
delivers  it  to  the  solicitor  to  be  filed,  or  if  it  is  already 
stamped  sends  it  to  the  Clerk  of  Records  and  Writs." 

Any  number  of  lots  or  parcels  belonging  to  the  same  per- 
son, and  dependent  on  one  and  the  same  chain  of  title,  may 
be  included  in  one  petition,  but  two  or  more  properties  de- 
pendent on  separate  and  distinct  titles  cannot  be  so  included. 

A  loose  and  indefinite  description  of  the  property  as 
"  part  of  Lot ,"  not  saying  what  part,  should  be  avoided. 


1.  29  Vic.  c.  25,  8.  4. 
A  Con.  Ord.  49«. 
6.  Con.  Ord.  497. 


2.  Con.  Ord.  49B. 
4.  Con.  Ord.  «07. 
6.  Con.  Ord.  492. 
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If  the  land  has  been  for  some  time  in  the  occupation  of  any 
person,  it  may  be  proper  to  state  "  now  and  for  some  time 
occupied  by ."  So  if  it  adjoins  any  well  known  pro- 
perty, or  property  occupied  by  some   pu  :)lic  company,  it 

may  be  advisable  to  describe  it  as  so  adjoining. 

• 

In  the  body  of  the  petition  the  description  should  be  as 
certain  as  in  a  conveyance,  to  identify  the  land  claimed  with 
the  Registrar's  Certificate  and  in  order  that  the  certificate 
of  title  may  follow  it.  For  the  same  reasons  the  petition 
should  correctly  describe  the  estate  or  interest  in  the  lands 
claimed  by  the  petitioner. 

The  fifth  section  of  the  act  specifies  the  particulars  by 
which  the  application  is  to  be  supported.  These  should  not 
be  laid  before  the  Referee  piecemeal,  but  the  solicitor  should 
before  producing  any  of  them,  obtain  all  the  necessary  affi- 
davits and  certificates  proving  possession  of  the  land  to  have 
gone  with  the  ownership,  the  heirship  of  parties  claiming  by 
descent,  the  death  of  parties  entitled  to  dower,  or  tenancy 
by  the  curtesy,  that  the  land  is  not  chargeable  with  any 
crown  debts,  or  with  certain  debts  only,  that  all  taxes  on  the 
land  have  been  paid  up  to  the  first  day  of  January  next 
preceding  the  filing  of  the  petition,  and  that  the  land  has  not 
been  sold  for  taxes  within  eighteen  months  preceding  the 
filing  of  the  petition,  that  there  are  no  writs  of  execution  in 
the  Sherifi"s  hands  against  any  person  interested  in  the  land, 
that  he  has  had  none  for  thirty  days  preceding,  and  that  the 
land  has  not  been  sold  under  execution  within  six  months 
preceding.'  The  affidavit  of  the  petitioner  should  cover  all 
these  points,  although  other  evidence  is  also  necessary  for 
the  purpose  of  proving  the  facts.  - 

1.  The  Shf>rifr*  certifio«t<>  should  bear  date  Bub(M>quent  to  the  day  on  which 
the  certificate  of  filing  the  petition  ia  registered  in  the  County  Rrgiitry  Office, 
R»  Hay.  29th  Jan.,  1870. 
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Where  the  County  Registrar  is  unable  from  the  descrip- 
tion of  the  property  to  certify  that  the  memoriak  mentioned 
are  all  that  affect  the  land,  a  surveyor  or  other  competent 
person  should  examine  the  property,  and  after  examining 
the  registry  books,  make  an  affidavit  that  the  memorials  pro- 
duced are  all  those  that  affect  the  land. 

Where  any  of  the  deeds  are  lost  or  cannot  be  produced, 
the  same  evidence  of  their  loss  and  contents  must  be  given 
as  on  a  trial  at  law,  before  secondary  evidence  can  be  re- 
ceived. Pro^f  of  search  for  the  missing  deeds  must  be  given, 
and  an  affidavit  of  search  by  the  petitioner  himself  is  insuf- 
ficient.* 

Certified  copies  of  memorials  produced  and  relied  on  as 
evidence  must  be  accompanied  by  certified  copies  of  the  affi- 
davits of  execution.  • 

Where  the  title  is  derived  through  a  sale  for  taxes,  the 
affidavit  must  show  that  all  the  requirements  of  the  statute 
have  been  strictly  complied  with.  Where  the  petitirner's 
title  was  acquired  within  two  years  before  the  filing  of  the 
petition,  the  Sheriffs  certificate  should  be  obtained  as  to 
executions  against  the  prior  owner,  as  any  such  executions, 
if  duly  revived,  would  be  binding  on  the  lands.' 

By  the  evidence  of  title,  spoken  of  in  the  first  sub-section 
of  the  fifth  section,  is  meant  specially,  written  documents 
other  than  the  title  deeds,  not  proofs  of  facts,  which  are  pro- 
vided for  by  the  fifth  sub-section. 

The  second  sub-section  shews  that  the  particulars  to  sup- 
port the  application  cannot  be  delivered  to  the  Referee  until 

1.  Re  Chamberlain,  2  C!han.  Cham.  R.  352 ;  and  see  R«  Bell.  3  Chan.  Cham. 
R  241  ;  Stubba  v.  Sargon,  4  Beav.  90. 

2.  Re  Lyons,  2  Chan.  Cham.  R.  ;W7 ;  Re  Harding,  3  Chan.  Cham.  R. 
232. 
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ihff  certificate  of  filing  has  been  registered,  as  before  thai 
oeitaficate  is  registered  a  certified  copy  of  all  memorials  "*  op 
to  the  time  of  the  registering  of  a  certificate  cannot  be  pro- 
cured."^ Where  a  petitioner  intend'^  to  use  certified  copies 
of  memiiHials  as  evidence,  he  must  also  produce  certified 
copies  df  the  affidavits  of  execution. 

The  concise  statement  of  facts  spoken  of  in  the  fourth 
sub-iBecttion,  is  intended  to  embmce  all  facts  necessary  to 
make  out  the  title,  and  \vhich  do  not  appear  on  the  doeu- 
mrats  [i9«dn€ed, — ^as  title  by  length  of  possession,  marriage:^, 
deaths  desseents,  &c.,  dates  oeing  given  in  all  cases  where 
le. 


The  proof  of  facts  to  which  sub-section  five  refers,  such  as 
leii{^;th  of  possession,  marriages,  deaths,  loss  of  deeds,  searches 
for  them  and  their  contents,  should  accompany'  the  deeds 
wh^i  delivered  to  the  Referee,  unless  evidence  viva  voce  has 
to  be  given. 

The  petition  must  be  supported  by  the  affidavit  or  depo- 
sitioQ^  of  the  person  whose  title  is  to  be  investigated,  and 
a  certificate  from  his  counsel  or  solicitor  f  but  the  Judge 
maj  in  his  discretion  dispense  with  the  afiidavit,  or  permit 
it  being:  made  by  some  other  person,  or  he  may  admit  an 
affida%it  as  to  part  by  the  one,  and  as  to  part  b}'  another. 

The  affidavit  or  deposition  of  the  owner  nmst  state*  Uiat 
to  the  best  of  his  kno  fledge  and  belief  he  is  the  owner  of 
the  estate  or  interest  claimed  by  the  petition,  subject  only  to 
the  charges*  or  incumbrances  mentioned  in  it  or  in  the  sche- 
dule thereto,  or  that  there  is  no  charge  or  incumbrance 
aflliectinjg:  the  land  ;  that  the  deeds  or  evidence  of  title  pro- 


L  Be  Him,  2  ilMa.  Cham.  R.  Mi. 

4.  Sk^  6. 


3.  Sec.  7. 
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duced,  are  all  that  are  in  his  possession  or  power  ;  and  that 
he  is  not  aware  of  the  existence  of  any  claim  adverse  to  or 
inconsistent  with  his  own,  to  any  pari  of  the  land  or  to 
any  interest  therein  ;  or  if  he  is  aware  of  any  adverse  claim 
he  must  set  it  forth ;  and  depose  that  he  is  not  aware  of  any 
claim  except  what  he  sets  forth.  The  affidavit  must  also 
state  whether  any  one  is  in  possession,  and  under  what  claim, 
right  or  title,  and  that  to  the  best  of  the  deponent's  know- 
ledge and  belief  the  affidavit  or  deposition,  and  the  other 
papers  produced,  fully  and  fairly  disclose  all  facts  material  to 
the  title  he  claims,  and  all  contracts  and  dealings  which 
affect  the  same  o.*  any  part  thereof,  or  give  any  right  as 
against  the  petitioner.  He  must  also  state  whether  he  is 
married  or  not,  and  if  married,  state  his  wife's  name. 

The  certificate  of  the  counsel  or  solicitor  to  accompany  the 
petition  should  state,'  that  he  has  investigated  the  title  and 
believes  the  applicant  to  be  the  owner  of  the  estate  claimed 
by  the  petition  in  the  land  in  question,  subject  only  to  the 
charges  and  incumbrances,  (if  any,)  set  out  in  the  petition 
or  schedule  thereto ;  or  that  he  so  believes  subject  to  any 
condition,  qualification  or  exception  set  out  in  the  certifi- 
cate. It  must  further  state  that  lie  has  conferred  with  the 
deponent  on  the  matters  set  forth  in  the  affidavit  or  depo- 
sition already  referred  to,  md  that  he  believes  the  affidavit 
or  deposition  to  be  true.  For  the  counsel  or  solicitor  to  cer- 
tify that  he  has  corresponded  with  the  petitioner  on  the  sub- 
ject has  been  held  insufficient.  '^ 

The  various  proofs  required  to  support  the  petition  may 
be  in  the  form  of  affidavit**  or  certificates,  or  given  viva  voce* 
or  in  any  other  manner  or  form  that  the  Judge  deems  satis- 

1.  Sec.  8. 

2.  Re  Dickaon,  3  Chan.  Cham.  R,  ;U>2. 

3.  Sec.  10. 
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factory  under  the  circumstances ;  and  the  Judge  may  act* 
upon  any  evidence  now  received  by  any  of  the  Courts  on 
a  question  of  title  ;  and  any  evidence  which  the  practice  of 
English  conveyancers  authorizes  to  be  received  on  the  inves- 
tigation of  a  title  out  of  Court ;  or  any  other  evidence,  whe- 
ther the  same  be  or  be  not  receivable  or  sufficient  in  point  of 
strict  law,  or  according  to  the  practice  of  English  conveyan- 
cers, provided  it  satisfies  the  Judge  of  the  truth  of  the  facts 
intended  to  be  made  out  thereby. 

As  a  general  rule  the  evidence  should  include  not  only 
what  a  purchaser's  solicitor  would  satisfy  himself  of  by 
search  and  enquiry  according  to  the  rules  laid  down  by  con- 
veyancers, but  what  is  necessary  for  a  vendor  to  produce  to 
a  purchaser  on  the  strictest  investigation  of  a  tit)*^ ;  and 
every  material  fact  which  is  capable  of  being  proved  by  in- 
dependent evidence,  must  be  so  proved.' 

Bettei  evidence  is  necessary  than  would  prevail  in  an 
action  of  ejectment ;  the  petitioner  is  therefore  often  required 
to  furnish  evidence  which  would  be  elicited  by  adverse  pro- 
ceedings, to  prove  or  disprove  facts  which,  were  he  a  party 
litigant,  it  would  be  the  business  of  his  opponent  to  negative 
or  establish. 

Where  the  Judge  is  not  satisfied  with  the  evidence  of  title 
produced  in  the  first  instance,  he  may  give  a  reabonable 
opportunity  of  producing  further  evidence,  or  of  removing 
defects  in  the  evidence  produced.' 

In  every  case,  before  a  certificate  or  conveyance  is  graqted, 
a  notice  either  of  the  application  being  made,  or  of  the 
Judge's  order  or  decision  thereon,  must  be  published  in  the 

1.  Sec.  9.     And  see  Re  Bell  3  Chan.  Cham.  R.  257. 

2.  Re  Chamberlain,  2  Chan.  Cham.  R.  352. 

3.  Sec.  11. 


s»aawwgg»>r«a(^ 


QUIETING  TITLES. 


155 


Canada  Gazette,^  and  if  the  Judge  thinks  proper  in  any 
other  newspaper  or  newspapers  for  such  period  or  periods  as 
he  thinks  expedient ;  and  the  certificate  or  conveyance  is 
not  to  be  signed  or  executed  until  after  the  expiration  of 
four  weeks  from  the  first  publication  of  the  notice.* 

The  notice  is  prepared  by  the  Referee,  and  in  addition  to 
the  publication  in  the  Gazette  and  newspapers,  a  copy  is  to 
be  put  up  (for  not  less  than  four  weeks)  on  the  door  of  the 
Court  House  of  the  County  in  which  the  land  lies,  and  in 
Home  conspicuous  place  in  the  Post  Ofl3.ce  which  is  situate 
nearest  the  property,  unless  the  Post  Office  is  situated  in  a 
city.^  Proof  of  these  notices  having  been  posted  up  and 
continued  for  the  period  directed  by  the  Referee  must  be 
produced.* 

Where  the  Judge  is  satisfied  respecting  the  title,  and  con- 
siders that  the  certificate  can  safely  be  granted  without  any 
further  notice  of  the  application  than  those  already  referred 
to,  ho  may  grant  the  certificate  accordingly  ;^  but  if  there 
appears  to  exist  any  claim  adverse  to  or  inconsistent  with 
that  of  the  petitioner  to  or  in  respect  of  any  part  of  the 
land,  such  notice  as  the  Judge  deems  necessary  is  to  be 
mailed  or  served  on  the  adverse  claimant,  his  solicitor, 
attorney  or  agent  ;*  and  in  all  cases  the  Judge  may,  before 
granting  a  certificate,  require  any  further  publication,  or 
any  other  notice  to  be  mailed  or  served,  that  he  deems 
necessary.  ^ 

1.  The  Ontariu  Gazette  since  31  Vic.  c.  6,  a.  3. 

2.  Sea  12. 

3.  Con.  Ord.  504.  The  advi^rtisement  must  be  put  up  at  the  nearest  Post 
Office  though  not  in  the  same  county  as  the  property,  Re  Harrison,  9th 
Oct.,  1872. 

4.  Be  Hill,  2  Chan.  Cham.  R.  348. 

5.  Sec.  13. 

6.  Sec.  14. 

7.  Sec.  16. 
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The  provisions  of  the  act  as  to  the  effect  of  a  certificate 
■of  title  are  so  stringent  that  the  Court  exercises  very  great 
particularity  in  seeing  that  all  persons  entitled  to  notice 
have  been  duly  and  regularly  served,  and  that  strict  proof 
of  such  service  be  given.*  Where  there  is  any  doubt  whether 
some  persoi-  other  than  the  petitioner  may  not  be  interested 
in  the  property,  notice  should  be  given ;  and  the  same 
houlf!  '  >  done  where  the  title  is  not  a  clear  paper  title, 
jjiGv  si  *>v  production  of  the  original  deeds. 

A  iiertih  -^  granted  ex  parte  on  a  false  affidavit  was  set 
aside  with  costs,  notwithstanding  the  contention  that  the 
notices  as  to  the  services  of  which  the  false  affidavit  was 
made,  would  not  have  been  directed  had  the  full  facts  been 
before  the  Court.  The  Court  having  been  misled  would 
not  enter  into  any  question  of  merits. ' 

If  the  petitioner's  title  rests  on  the  Statute  of  Limitations, 
notice  should  be  given  to  the  person  whose  right  is  said  to 
be  barred,  as  in  various  ways  the  effect  of  the  statute  may 
be  defeated.^ 

So  where  secondary  evidence  is  given  by  production  of  a 
memorial  and  affidavit  of  execution,  if  the  memorial  is  not 
in  full  and  not  signed  by  the  grantor,  notice  should  be  gi7en 
to  the  grantor.  A  memorial  signed  by  the  grantee  may 
however  be  admitted  as  evidence  where  there  has  been  a 
long  possession,  consistent  with  the  title  which  the  party 
tendering  the  memorial  seeks  to  establish.* 

1.  Re  Palmer,  2  Chan.  Cham.  R.  351. 

2.  Re  Ashford,  3  Chan.  Cham.  R.  77. 

,3.  Re  Chamberlain,  2  Chan.  Cham.  R.  352;  Re  Caverhill,  8  U.  C.  L.  J.  N.  S. 
50 ;  and  see  Re  Linet,  3  Chan.  Cham.  R.  230. 

4.  Sadlier  v.  Briggs,  4  H.  L.  460 ;  10  Ir.  Eq.  632 ;  Peyton  v.  McDermott.  1 
Dr.  &  W.  198;  Scully  v.  Scully,  10  Ir.  Eq.  662;  Field  v.  LivinKaton,  IT 
C.P.U.C.  15 ;  Re  Higgins,  19  Gr.  SOa 
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In  the  case  of  a  title  derived  under  a  sale  for  taxes,  the 
person  who  but  for  the  sale  would  be  owner,  should  have 
notice  of  the  proceedings,  and  as  a  general  rule  where  the 
registry  shews  a  conveyance  from  a  person  through  whom 
the  petitioner  does  not  claim,  and  who  on  registry  has  no 
apparent  title,  notice  should  be  given  to  the  grantee.  A  dis- 
cretion should,  however,  be  exercised  in  giving  notice  to  avoid 
on  the  one  liand  doing  injustice  to  some  person  probably 
interested,  and  on  the  other  hand,  putting  the  petitioner  to 
unnecessary  expense.  Proof  is  indispensable  either  that  pos- 
session has  always  accompanied  the  title  underwhich  the  peti- 
tioner claims,  or  that  some  sufficient  ee-^on  exists  for  not 
adducing  such  proof 

Where  there  appeared  on  the  registry  a  deed  made  by  a 
Sheriff  more  than  thirty  years  before,  tvhich  was  clearly  void 
as  being  a  sale  of  an  equity  of  re(  -nption  before  the  12  Vic. 
c.  73,  actual  possession  having  gone  for  over  forty  years  with 
the  title  claimed  by  the  petitioner,  and  the  Sheriffs  grantee 
being  dead  and  his  heirs  abroad,  notice  was  dispensed 
with.'  ' 

Any  person  who  has  an  adverse  claim,  or  a  claim  not 
recognized  in  the  petition,  may,  at  any  time  before  the  certi- 
ficate is  granted,  file  and  serve  on  the  claimant,  his  solicitor 
or  agent,  a  short  statement  of  his  claim,^  which  must  be  veri- 
fied by  affidavit.* 

In  the  case  of  a  contest,  the  Judge  may  decide  the  question 
on  the  evidence  before  him,  or  may  refer  the  same,  or  any 
matter  involved  therein,  to  the  full  court,  or  to  any  mode  of 
investigation  usual  in  other  cases,  or  which  he  deems  expe- 

1.  Re  Wright,  2  Chan.  Cham.  R.  356. 

2.  Re  Chesney,  12th  April,  1872. 
S.  Sec.  19. 

4.  3ec.  20. 
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dient,  and  may  defer  granting  a  certificate,  according  as  the 
circumstances  of  each  case  render  just  and  expedient/ 

Where  a  married  woman  claimed  under  a  post  nuptial 
settlement,  and  no  evidence  was  given  to  show  that  the  settle- 
ment was  valid   as  against  creditors,   the  certificate   was 
granted  without  prejudice  to  the  rights  of  present  or  future 
-creditors. 

If  desired  an  advertisement  may  in  such  a  case  be  issued 
■calling  upon  creditors,  if  any,  to  come  in  and  shew  cause 
why  the  certificate  should  not  be  issued  free  from  the  rights 
of  creditors/  So  where  a  conveyance  was  made  in  trust  to 
sell  and  pay  creditors,  and  the  trustee  sold  the  land,  the 
purchaser  undertaking  to  pay  the  creditors,  on  that  pur- 
chaser's grantee  presenting  a  petition  under  the  act  a  similar 
advertisement  was  issued,  and  notice  was  required  to  be  given 
to  the  trustee.* 

One  certificate  of  title  may  be  given  comprising  all  the 
land  mentioned  in  the  petition,  or  separate  certificates  as  to 
the  title  of  separate  parts  of  the  land.*  Where  an  erroneous 
certificate  was  issued  but  not  registered,  and  no  deed  or  in- 
cumbrance had  since  been  made  affecting  the  land,  an  appli- 
cation on  petition  for  the  issuing  of  a  proper  certificate  was 
granted  exparte.* 

The  certificate  may  be  in  the  form  prescribed  in  the 
schedule  to  the  act,  under  the  seal  of  tlie  Court,  signed  by 

1.  Sec.  21 ;  Brouse  v.  Stayner,  16  Giant,  1. 

2.  Re  Lyons,  2nd  Dec,  1869. 

3.  Re  Waddell,  3rd  Feb.,  1870. 

4.  Re  Rundle,  27th  March,  1872.  6.  See  Sec.  27. 

6.  Bradley  v.  McDonell,  2  Chan.  Cham.  R.  274.  And  where  a  conveyanee 
was  granted  which  declared  the  legal  estate  to  be  still  in  the  Crown,  evidence 
!«ing  afterwards  produced  to  prove  that  a  patent  had  regularly  issuiMl,  the  con- 
veyance though  entered  with  the  Registrar,  never  having  been  delivered  out,  it 
was  cancelled  and  another  issued,  Stratford  v.  Niven. 
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one  of  the  Judges,  and  by  the  Registrar,  and  with  the 
schedule  (if  any),  or  a  diiplicate  or  counterpart,  is  to  be 
registered  in  full  both  in  the  Court  of  Chancery  and  in  the 
Registry  Office  of  the  County  where  the  land  lies,  without 
any  further  proof.' 

The  certificate  whon  so  sealed,  signed  and  registered,  is 
made  by  the  eot  conclusive  at  law  and  in  equity  and  the 
title  therein  mentioned  is  to  be  deemed  absolute  and  inde- 
feasible, from  the  day  of  the  date  of  the  certificate,  as  regards 
He r  Majesty  and  all  persons  whatever,  subject  only  to  any 
charges  or  incumbrances,  exceptions  or  qualifications  men- 
tioned therein,  or  in  the  schedule  thereto,  and  is  to  be  con- 
clusive evidence  that  every  application,  notice,  publication, 
proceedings,  consent  and  act  whatsoever,  which  ought  to 
have  leen  made,  given  and  done  previously  to  the  granting 
•of  the  certificate,  has  been  made,  given  and  done  by  the 
proper  parties  f  and  a  copy  of  the  certificate  purporting  to 
be  signed  and  certified  as  such,  by  the  Registrar  in  Chant ery, 
or  by  the  Registrar  for  the  County  in  which  the  land  lies, 
is  to  be  admissible  evidence  of  the  certificate  for  all  purposes 
without  further  evidence  of  the  copy,  and  without  account- 
ing for  non-production  of  the  original. 

Every  claim  of  title  under  the  act,  and  every  certificate 
is  to  be  presumed  subject  to  the  following  exceptions  and 
qualifications,  unless  the  petition  for  investigation  expressly 
alleges  the  contrary : 

"  1.  The  reservations  (if  any)  contained  in  the  original 
grant  from  the  Crown  ; 

"  2.  Any  municipal  charges,  rates  or  assessment**  thereto- 
fore imposed  for  local  improvements,  and  not  yet  due  or 

payable ; 

"  3.  Any  title  or  lien  which,  by  possession  or  improvement, 

J.  Sec.  28.  2.  Sec.  30.  3.  Sec.  31.  4.  Sec 
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or  other  means,  the  owner  or  any  person  interested  in  any 
adjoining  land  has  acquired  to  or  in  respect  of  the  land 
mentioned  in  the  certificate  ; 

"  4.  Any  lease  or  aojreement  for  a  lease,  for  a  period  yet  to 
run,  of  not  exceeding  three  years,  where  there  is  actual 
occupation  under  the  same." 

Where  the  petitioner  desires  to  obtain  a  certificate  declar- 
ing the  title  free  from  such  particulars,  or  any  of  them,  his 
petition  is  to  state  so,  and  the  investigation  is  to  proceed 
accordingly.' 

When  land  is  sold  under  a  decree  of  the  Court  of  Chancery, 
the  Court  may  order  the  title  to  be  investigated  with  a  view 
to  gran*;ing  an  indefeasible  title,  and  where  such  an  investi- 
gation is  had,  a  conveyance  to  the  purchaser  in  the  form 
prescribed  by  the  act,  under  the  seal  of  the  Court,  and  pur- 
porting to  be  made  in  pursuance  ^of  the  act,  is  to  have  the 
s&m^  conclusive  effect  as  a  certificate."  And  where  a  decree 
is  made  for  specific  performance  of  a  contract  for  the  sale  of 
an  estate,  and  it  is  part  of  the  contract  that  the  purchaser 
should  have  an  inJofeasible  title,  the  Court  may  make  the 
same  investigation,  and  grant  a  similar  conveyance.' 

After  a  certificate  is  granted  under  the  act,  any  person 
aggrieved  thereby  may,  on  petition,  and  after  satisfactorily 
accounting  for  the  delay,  have  the  title  or  claim  re-investi- 
gated, on  such  terms  as  may  seem  just;*  but  no  proceeding 
on  such  a  petition  is  to  affect  the  title  of  any  person  who,  in 
the  meantime,  and  after  the  registration  of  the  certificate, 
has  acquired  by  sale,  mortgage  or  contract,  for  valuable 

I.  Sec.  18.  2.  Sees.  32,  33.  3.  Sec.  34. 

4.  Sec.  42 ;  and  see  Brouse  v.  Stajmer,  16  Gr.  1,  where,  in  a  caee  of  consider- 
able suspicion  as  to  the  title  of  a  petitioner,  the  crrtificate  was  stayed  on  the 
ground  of  the  discovery  of  new  evidence,  though  witnesses  had  twice  been  ex- 
amined viva  voce,  and  nearly  a  year  had  elapsed  since  the  second  oxamination, 
the  delay  being  satisfactorily  accounted  for. 
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consideration,  any  estate  or  interest  in  the  land  specified  in 
the  certificate.' 

Proceedings  under  the  act  are  not  abated  or  suspended  by 
any  death  or  transmission  or  change  of  interest,  but  in  any 
such  event  the  Court  or  Judge  may  require  notices  to  be 
given  to  persons  becoming  interested,  or  make  any  order  for 
discontinuing,  or  suspending,  or  carrying  on  the  proceedings, 
or  otherwise  in  rehition  thereto,  as  under  the  circumstances 
may  be  just  ;*  and  no  petition,  order,  affidavit,  certificate, 
registration  or  other  proceeding  under  the  act  is  to  be  in- 
valid by  reason  of  any  informality  or  technical  irregularity 
therein,  or  of  any  mistake  not  affecting  the  substantial  jus- 
tice of  the  proceeding.^ 

At  any  stage  of  the  matter,  the  Judge  maj'  order  security 
for  costs  to  be  given  by  the  applicant  for  a  certificate,  or  bj- 
any  person  making  an  adverse  claim  ;*  and  may  order  costs 
either  as  between  party  and  party,  or  as  between  solicitor 
and  client,  to  be  paid  by  or  to  any  person,  party  to  any  pro- 
ceeding, and  may  give  directions  as  to  the  fund  out  of  which 
any  costs  are  to  be  paid.' 

With  the  leave  of  the  Judge  a  petition  may  be  withdrawn 
at  any  time  before  final  adjudication,  on  payment  of  all  costs 
incurred  in  the  investigation  either  by  the  petitioner  or  by 
any  adverse  claimant.* 

In  case  any  person  who,  if  not  under  disability,  might 
have  made  any  application,  given  any  consent,  or  done  any 
act,  or  been  party  to  any  proceeding  under  the  act,  is  a 
minor,  an  idiot  or  a  lunatic,  the  guardian  of  the  minor,  or 
committee  of  the  estate  of  the  idiot  or  lunatic,  may  make 


1.  Sec.  43. 
3.  Sec.  45. 
6.  Sec.  23. 
K 


2.  Sec.  44. 
4.  Sec.  22. 
6.  Fee.  24. 
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such  application,  give  such  consent,  do  such  act,  and  be  party 
to  such  proceedings  as  such  person  might,  if  free  from  disa- 
bility, have  made,  given,  done  or  been  party  to,  and  is  to 
represent  such  person  for  the  purposes  of  the  act :  and  if  the 
minor  has  no  guardian,  or  th6  idiot  or  lunatic  no  committee 
of  his  estate,  the  Court  or  Judge  may  appoint  a  person  with 
like  power  to  act  for  the  minor,  idiot  or  lunatic ;  but  a  mar- 
ried woman  is,  for  the  purposes  of  the  act,  to  be  deemed  a 
feme  sole}  ♦ 

Nothing  in  the  act  is  to  entitle  any  person  to  refuse  to 
answer  any  question  or  interrogatory  in  any  civil  proceed- 
ing in  any  Court  of  Law  or  Equity,  but  no  answer  to  any 
such  question  or  inteiTogatory  shall  be  admissible  in  evidence 
against  any  person  in  any  civil  proceeding.* 


1.  3«c.  4L 


2.  Sec.  91. 
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29th  VIC.  CAP.  XXV.  — AN  ACT  FOR  QUIETING 
TITLES  TO  REAL  ESTATE  IN  UPPER  CANADA. 

WHEREAS  it  is  expedient  to  give  certainty  to  the  title 
to  real  e.stat«  in  Upper  Canada,  and  to  facilitate  the 
proof  thereof  i  and  al' j  to  render  the  dealing  with  land 
more  simple  and  economical :  Therefore,  Her  Majesty,  by 
and  with  the  advice  and  consent  of  the  Legislative  Council 
and  Assembly  of  Canada,  enacts  iis  follows : 

I.  Any  owner  of  an  estate  in  fee  simple  in  land  in  Upper 
Cantida,  or  any  trustee  for  the  sale  of  the  fee  simple,  shall 
be  entitled  to  have  his  title  judicially  investigated  and  the 
validity  thereof  ascertained  and  declared  ;  and  he  shall  be  so 
entitled  whether  he  has  the  legal  estate  or  not,  and  whether 
his  title  is  subject  or  not  to  any  charges  or  incumbrances. 

Fur  proceeding  under  thitt  act,  it  is  eM8ential  that  the  i>etitinner  should  be  in 
poMefMion.  lU  Mulholland,  18  (ir.  52H ;  Re  fiell,  3  C^han.  ('ham.  K.  25<! ;  Jte 
Varion'i  «<<(««,  4  Ir.  R.  ¥a\.  .^'iS ;  Re  Ntttervillt,  3  Tr.  It.  Eq.  B04. 

The  principal  objects  souuht  to  be  attained  by  this  act,  are  the  lovint;  irreater 
certainty  to  titles,  ant?  by  facilitating;  the  proof  of  them  to  render  the  aealink( 
with  laud  simple  and  less  ex|>enNive.  As  the  law  stood  before  the  passiii);  of 
this  act.  an  owner  of  land  mit^ht  have  an  indisimtablc  title,  every  link  in  the 
chain  of  which  he  could  easily  prove,  but  he  hail  no  certaimty  that  when  years 
after  he  mi»{ht  be  calltMl  ution  to  pn)Te  his  title,  he  could  do  so.  Title  deeds 
miifht  in  the  meantime  be  tost,  or  accidentally  tlestmyed,  witnesses  miifht  di^, 
or  important  facts  niiKht  have  escaped  from  their  meniories.  Kven  if  his  title 
was  in  any  way  attai^ked,  he  had  in  moxt  cases  onk  an  opjmrttinity  of  showing 
his  leral  title.  In  an  action  at  law,  tpitstions  of  the  eipiitable  title  or  of  equi- 
table uiterests  in  the  pronerty  are  rarely  touche<l,  and  whatever  the  result  of 
the  actitm  may  Imj,  it  is  nindiuK  only  ui>on  thu  jiartii's  to  the  action.  \{  w- 
|)eated  at^tions  are  brought,  the  san^e  steps  have  to  \vi  i^one  through,  and  the 
same  evidence  atldiiced  in  each  action. 

Besides,  many  of  the  defects  in  a  title  are  such  that  if  known  of  in  time,  they 
can  easily  be  remedied,  but  a.v  incurable  after  a  lapse  of  some  yo-irs.  The 
original  |>artics  to  the  transaction  may  be  dead,  and  their  heirs,  minora  or 
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unknown,  so  that  confirmation  deeds  cannot  be  got.  Or  those  who  are  in  a 
position  to  take  advantage  of  the  defect,  may  be  tempted  to  do  so  by  a  rise 
in  the  value  of  the  property. 

This  act  is  intended  to  remedy  these  evils  as  far  as  possible,  by  permittinfr 
any  owner  of  land  t*  have  his  title  submitted  to  judicial  investigation,  and 
adjudicated  upon,  even  though  no  ho«tile  claim  is  being  made.  When  the 
property  is  subject  to  a  morti^ige,  it  will  be  prudent  to  ootain  the  consent  of 
the  mortgagee  before  the  petition  is  filed. 

When  the  owner  has  established  his  title,  after  due  enauirjr  and  every  pre- 
caution on  the  part  of  the  Court  against  error  or  fraud,  ne  is  to  be  entitled 
to  a  certificate,  which  is  to  be  conclusive  against  every  person,  that  at  its  (late 
the  {)erson  named  in  it  was  the  owner  of  the  property,  and  which  is  intended 
to  be  a  new  starting  \mi\i  for  his  title. 

By  thin  means,  in  the  case  of  every  jwrson  who  has  the  wisdom  to  take 
advantage  of  the  act,  the  dealing  with  his  property  will  be  a  matter  of  great 
simplicity. 

Where  a  certificate  of  title  has  been  obtained  under  this  act,  many  of  the 
questions  arising  on  every  title  will  l)e  avoided.  An  intending  purchaser  need 
not  enquire  into  the  genuineness  of  the  various  deeds,  or  as  to  their  due  execu- 
tion :  all  doubt  an  to  the  sufficiency  of  any  will  forming  a  link  in  the  title,  or 
the  cai)acity  of  the  testator  when  he  executed  it,  will  be  set  at  rest.  Where 
married  women  have  been  the  grantors,  there  will  be  no  need  for  enquiry  as  to 
whether  they  were  duly  examined  as  required  by  law,  and  certificates  of  the 
fact  in  due  form  endorsed  on  the  deeds.  He  knows  that  these  and  all  similar 
questions  have  been  submitted  to  a  close  and  careful  scnitiny,  aiuI  Hatisfactorily 
established. 

All  reasonable  precautions  are  provided  by  the  act  to  prevent  the  i)os8il)ility 
of  injustice.  Before  a  certificate  of  indefennible  title  is  granted,  the  ( 'ourt  is  to 
mi^e,  either  itself  or  by  a  coirjHitent  officer  acti.ig  under  the  MUperviHion  of  a 
Judge,  a  thorough  examination  of  all  the  deeds  and  evidenceH  of  title  which 
are  in  the  possession  or  i)ower  of  the  petitioner ;  the  Kegistry  office  must  lie 
carefullv  searched,  and  copies  of  all  memorials  relating  to  deedK,  the  originals 
of  whicn  cannot  be  founcf,  must  be  prodticed.  'i'he  petitioner  must  make  an 
affidavit  that  he  knows  of  no  adverse  claim,  and  his  solicitor  or  counsel  must 
certify  that  he  has  examined  the  title  and  conferred  with  the  ap]>licant,  and 
that  he  believcH  the  title  to  be  a  good  one,  and  the  affidavit  true. 

Notice  «)f  the  a])|>lication  is  also  to  be  given,  n»)t  only  to  any  one  who  may 
appear  to  have  an  adverse  claim,  but  t«.  any  one  the  Judge  may  think  should 
have  notice  of  the  jtroceedings.  Notice  is  alho  to  be  published  in  the  (lazcttr, 
and  other  m'ws])apers,  so  that  if  there  is  any  claimant,  whose  title  does  not 
appear  on  lUgistry  nor  in  the  deedn,  and  who  is  unknown  to  the  )>etitioner  or 
his  advisers,  he  may,  if  lossible,  have  notice  of  what  is  going  oUi  (iiid  have  an 
ojmortunity  of  asserting  his  rights. 

Vviiere  a  petitioner  in  proce«ding  under  this  act,  ;nnkes  out  his  titUi  Hatis- 
factorily, he  is  entitled  to  a  certificate  unleHs  the  title  can  be  Huccessfully 
inipeuched  at  law  or  in  equity  ;  and  if  a  bill  filed  by  the  contestant  im])eaching 
tilt'  transaction,  by  which  the  claimant's  title  arose,  could  be  successfully  re- 
sisted by  claimant  on  any  ground,  it  will  form  no  oltstacle  to  a  certificate  being 
granted  to  the  claimant.     Lai  tin  r.  Matthcvt,  14  (Jr.  ."U!. 

If  the  ojiposing  claim  is  such  that  hud  a  bill  Ixen  filed  by  the  party  entitled 
to  enforce  it,  the  claimant  would  havi  !i.mI  a  good  dea-nce  as  a  Ii'iiki  jide  pur- 
chaser for  value  without  notice,  the  claimant  will  be  entitled  to  a  tfrtificate  of 
title.     L'whrt^H  r.  Johniton,  14  tJr.  177. 


II.  Any  oiher  j)€T8on  who  has  any  entaie  or  interest, 
U'gal  or  equitable,  in  or  out  of  land  in  Upper  Canada,  may 
also  Ppply  for  tlie  investigation  of  his  title  and  a  declaration 
of  the  validity  thereof;  but  it  sliall  be  in  the  discretion  of 
the  Judge  by  or  before  whom  the  proceedings  are  taken,  to 
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gmnt  or  refuse  the  application  for  the  investigation ;  and 
such  discretion  may  be  invoked  and  exercised  at  any  stage 
of  the  proceedings, and  the  decision  of  the  Judge  in  exercising 
such  discretion  shall  be  subject  to  appeal  like  any  other 
decision. 

Where  a  purchaser  who  had  not  completed  his  contract  filed  a  i)etition  with- 
out first  obtaininK  the  consent  of  the  vendor,  the  Court,  in  the  exercise  of  its 
discretion,  refused  to  entertain  the  petition.  Re  Brown,  'A  Chan.  Chara.  R. 
158.  Afterwards,  in  the  same  case,  the  vendor's  consent  having  been  obtained, 
l<iave  to  file  the  petition  was  given. 

See  Con.  Gen.  Ord.  493. 

III.  The  application  shall  be  to  the  Court  of  Chancery  or 
any  Judge  thereof,  and  may  be  by  a  short  petition  in  the 
form  given  in  Schedule  A. 

The  solicitor  hould  carefully  and  thoroughly  investigate  the  title  and  the 
evidence  which  can  be  adduced  in  support  of  it  before  filing  the  petition.  If 
on  such  investigation  he  discovers  an  insurmountable  defect,  or  that  the  evi- 
dence on  any  material  (Miint  is  unattainable,  he  should  not  file  the  i)etition,  as 
the  registration  of  a  petition  as  required  by  the  act,  without  any  certificate 
following  it,  will  form  a  cloud  ui>on  the  title.  When  the  solicitor  has  examined 
the  title  an<l  found  it  fwrfect,  he  should  prepare  the  petition,  following  the 
form  given  by  the  act,  which  should  be  strictly  followed,  and  varied  cmly  in 
special  cases. 

The  filing  of  a  petition  is  not  such  a  pn>ceeding  as  will  save  the  rights  of  a 
party  contestant,  otherwise  barred  by  the  Statute  of  Limitations.  Laimj  v. 
Avtry,  14  Gr.  XJ, 

IV.  A  certificate  by  the  Registrar  of  the  said  Court,  of 
the  [letition  being  filed,  shall  be  registered  in  the  Registry 
Ofliice  of  the  County  in  which  the  land  lies,  and  this  certifi- 
cate may  be  in  the  form  given  in  Schedule  B. 

V.  The  application  shall  bo  sui)ported  by  the  following 
particulars : 

1.  The  title  deeds  (if  any)  and  evidences  of  title  relating 
to  the  land  that  are  in  the  posses:;ion  or  power  of  the  appli- 

CAXXii  \ 

2.  A  certified  copy  of  the  momorials  of  all  other  registered 
instruments  affectiiip'  the  land,  or  of  all  since  the  bust  judicial 
certificate,  if  any  under  this  Aiit,  was  given  (as  the  ca.se  may 
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tie  I,  ap  to  the  time  of  the  registering  of  a  cervjfic^ift  of  the 
petition  a»  p4n>vided  for  by  section  four ; 

3.  The  certificate  of  the  Registror  of  the  County  in  which 
the  bund  lies,  as  to  bills  and  proceedings  in  Chancery  or  in 
any  C*aanty  Court  on  its  equity  side,  relating  to  the  land, 
and  of  which  a  certificate  ha.e  beeii  rcgister'rd  in  his 
oflke; 


4.  A  condac  ittatenient  of  such  facts  as  are  necessar)*  to 
make  oak  the  title,  and  which  do  not  appear  in  the  produced 
documents ;  hat  no  abstract  of  produced  document)  shall  he 
required,  except  on  special  grounds  ; 

5i.  Proofo  of  any  facts  which  are  letiuired  to  be  proved  in 
order  to  maike  out  the  title,  and  which  are  vot  established 
by  the  other  produced  documents,  unless  tie  Judge  »hal] 
dispense  with  such  proofs  until  a  futuie  stage  of  the  investi- 
gation; 

6.  An  sl&hivit  or  deposition  by  tho  perM«m  whose  title  is 
to  he  invtestigated  and  a  certificate  of  one  of  Ids  Counsel  <»• 
S<>Ucit<otfSy  to  the  effect  hereinafter  respectively  mentioned, 
unless  the  Judge '•'.=  s  Ot,  for  some  special  reason,  to  dis- 
f tense  with  the  sam    i  lipectively  ; 

7.  A  Schetlule  of  the  particulars  produced  under  the 
]  •receding  six  sub-sections. 

TW  wfciliw  ihonKl,  b«fnre  any  prfM^fn  arc  laid  bi'fore  the  Ma«ter  nr  other 
R<t€crM,  thtmm  iH  th«-  nfcfiwary  afiidavitH  provin*^  iMmitciwion  <(f  lb**  LumI  to 
ksvvfaat  vitktW  ownenhii),  tiin  iicii-HhiM  of  iiartii'H  cluinun>;  by  dt«nt«U  tlxp 
^tttk«t  ytfai  Wftitteit  to  (lower,  or  t<i>nancy  i>y  the  ciirteMy.  UiAt  th*-  l»a4  w 
Bdt  thatgrnkit  with  any  Crown  liehtH.  or  with  certain  debtM  only,  thai  aii  Vtxem 
<M  tfcr  laal  kaw  h(*en  paid  up  to  the  Kmt  of  •laniiar>'  next  {ireciexiift^  tine 
fifaif  «f  tkc-|)«titi«r,  that  there  are  no  writH  of  execiition  in  theShcrifl~»  Kniii 
aiMMt  WKf  MflMm  intereMted  in  the  land,  aitd  that  the  land  L»i»  »<4  inrim  aM 
f <«  twuM  «ilM»  Mifhtet-n  niontliH  preeedin),'  thu  fiiint;  of  the  (letitiuit.  or  uBikr 
^wmdSmm  wWbnt  m%  nxmthH  pn><'e<linif. 

Ppnn^  ■»  EMfiMp'-mtaiile  either  that  poHtteHHion  liaM  aluayH  accomiianiexl  Utt  tM» 
^tnlflr  wtxAitJur  ^iftitioner  clainiH  or,  that  Home  Hiitticient  reaauu  ex'utA  Um  aot 
»d<iin»r  MrikprTvi.  Rt  Wriiiht,  2  Chan.  Chain.  It.  .'i'^i. 

WiMtv  tk»  iHTtktioner'M  title  wat*  atHpiired  within  two  yean*  Wfure  thor  61ia[(«f 
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the  f  ptition,  the  SLurifT^  certificate  is  required  as  U    axecutiona  against  tbe 

Erior  ovner,  ph  any  Buch  executions,  if  July  renewed,  may  be  binding  on  the 
ind.    lie  Lvontf  2  Chan.  Cha'     R.  357. 

Where  the  Alegistrar  is  i.  ^ble,  from  the  de8crii)tion  of  the  property,  lo 
certify  that  the  memoribls  mentioned  are  all  that  ailect  the  land,  a  Surveyor 
or  oth^r  comuetent  person  should  examine  the  pronerty,  and  after  examinin(f 
the  Registry  books,  should  make  an  affidavit  that  tne  memurials  produced  «re 
all  those  that  affect  the  land. 

Where  the  deeds  are  lost  or  cannot  be  produced,  the  same  evidence  of  their 
loss  and  contents  must  be  given  as  on  a  trial  at  law,  before  secondary  evidence 
can  be  received. 

Where  the  title  is  derived  through  a  Sheriff's  sale  for  taxes,  the  affidavit  must 
shew  that  all  the  requirements  ofthe  Statute  have  been  strictly  complied  with. 

By  evider<;e8  of  title,  in  the  first  clause,  is  meant  usuecially  written  docu- 
ments other  t  nan  title  deeds  ;  not  proofs  of  facts,  which  are  provided  for  by 
clause  five. 

Where  a  deed  is  executed  under  a  power  of  attorney,  the  power  of  attorney 
must  be  produced,  or  secondary  evitience  of  it  given,  as  in  the  catte  of  any  other 
title  deeu,  and  evidence  nhould  be  furnished  tliat  at  the  time  when  the  power 
was  acted  upon,  the  owner  was  alive ;  except  in  cases  coming  unier  the  29 
Vic,  c.  28,  ss.  23,  24. 

Clause  two  shews  that  until  the  certificate  of  filing  the  i)etition  is  registered, 
the  particulars  tosupimrt  the  ap|>licution  ciiiuit  be  delivered  to  the  Referee,  for 
pri»)r  to  the  registering  the  certihcate  a  certified  copy  of  all  memorials  "  up  to 
the  time  of  registering  the  certificate"  cannot  be  procured.  See  Re  HiU,  2  Chan. 
Cham.  R  348. 

If  a  petitioner  intends  to  use  certified  copies  of  memorials  as  evide  rice,  he 
must  also  procure  and  prmluce  certified  coi>ies  of  the  affidavits  of  execution. 

The  concise  statement  of  facts  spoken  of  in  clause  four,  is  intended  to  em- 
brace all  facts  necessary  t<^  make  out  the  tUle,  and  which  do  not  ajjitear  on  the 
documents  produced  -as  title  by  length  of  possession,  deaths,  descents,  Sic, 
dates  being  given  in  all  cases  where  i)ossible. 

The  proof  of  facts  referred  to  in  clause  five,  such  as  length  of  possession,  mar- 
riages, di-aths,  loss  of  deeds,  searches  for  them  and  their  contents,  sl-ould 
accompany  the  deeds  when  delivered  to  the  Referee,  unless  vira  voce  evidence 
has  to  be  given. 

Where  the  wife  of  a  grantor  does  n<<t  join  in  a  conveyance,  evidence  should 
be  ^iven  that  the  griutor  was  unmarried,  or  that  dower  is  barre<l  !>;  time  or 
othei  wise. 

The  word  Judge,  in  sub  section  (5,  includes  Referee,  see  sees.  2fi,  P2. 

VI.  The  affidavit  or  deposition  of  tlie  person  wl.  i'  title 
is  U)  be  investigated,  bhall  stale  to  the  eiWct,  tliat  t  the 
best  of  his  knowledge  and  belief  he  is  the  owner  of  x'm 
estate  or  interest  (whatever  it  is)  wiiich  is  claimed  by  tbb 
petition,  subject  only  to  the  charges  and  incumbrances  set 
forth  in  the  petition  or  in  the  schedule  tliereto,  or  that  there 
is  no  charge  or  incumbrance  »tiecting  the  land ;  that  the 
deeds  and  evidences  of  title  which  he  produces,  and  of  vhich 
a  list  is  contained  in  tlie  schedule  produced  under  the  pre- 
ceding section,  are  all  tiie  title  deeds  afid  evidences  of  titlo 
relating  to  the  land  tluit  are  in  his  possession  or  power,  and 
that  he  is  not  aware  of  the  existe»'<;e  of  any  claim  advenje  to 
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or  inconsistent  with  his  own  to  any  part  of  the  land  or  to 
any  interest  therein,  or  if  he  is  aware  of  such  adverse  claim, 
he  shall  set  forth  every  such  adverse  claim,  and  shall  depose 
that  he  is  not  aware  of  any  except  what  he  sets  forth  ;  and 
the  affidavit  or  deposition  shall  also  set  forth  whether  any 
one  is  in  possession  of  the  land,  and  under  what  claim,  right 
or  title ;  and  shall  state  that  to  the  best  of  the  deponent's 
knowledge,  information  and  belief,  the  said  affidavit  or  de- 
position, and  the  other  i)apers  produced  therewith,  fully  and 
fairly  disclose  all  facts  material  to  the  title  claimed  by  the 
petitioner,  and  all  contracts  and  dealings  which  affect  the 
same  or  any  part  thereof,  or  give  any  right  as  against  the 
applicant. 

If  there  Ib  inor'i  than  one  petitioner,  all  bhould  join  in  the  affidavit,  or  some 
reason  be  aP8i}jiiejl  why  they  do  not.  Re  Box  A  Sommerville,  20th  June, 
1872. 

Where  property  is  claimed  by  or  on  behalf  of  a  wife  under  a  conveyance  made 
to  her  during  coverture,  an  ex]>lanation  of  the  transaction  should  bo  given  on 
oath  to  shew  that  it  was  bona  Jide,  and  was  such  that  the  husband's  creditors 
could  have  no  claim  on  the  property  ;  the  affidavits  for  this  purpose  should  be 
by  the  claimants,  and  should  be  satisfactorily  ctirroborated  by  disinterested 
persons  of  known  credibility.    Re  Li/ons,  2  (3han.  Cham.  11.  .S57. 

VII.  This  affidavit  or  deposition  may,  in  a  proper  case,  be 
dispensed  with,  or  may  be  made  by  some  other  person  in- 
stead of  thi'  person  M-^hose  title  is  to  be  investigated,  or  an 
affidaA^t  or  deposition  as  to  part  may  be  made  by  the  one, 
and  as  to  ])art  l)y  another,  at  the  discretion  of  the  Judge  to 
whom  the  application  u  made  ;  and  in  such  ca,se,  the  affida- 
\it  shall  be  modified  accordingly. 

8ee  sections  25  and  52  as  to  the  jwwers  of  a  Referee. 

VI^I.  The  certificate  of  the  Counsel  or  Solicitor  shall  state 
tc.  the  iilYect  that  he  has  investigated  the  title  and  believes 
the  piitty  to  be  the  owner  of  the  estate  which  the  petition 
claims  in  the  land  in  question,  sui)ject  only  (if  such  be  the 
chaq)  to  any  charges  or  incumbriinees  that  may  be  set  forth 
in  the  sOudule  to  the  petition;  or  that  he  so  believes,  sub- 
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ject  to  any  condition,  qualification  or  exemption  to  be  set 
forth  in  the  certificate,  and  that  he  has  conferred  with  the 
deponent  on  the  subject  of  the  various  matters  set  forth 
in  the  affidavit  or  deposition  referred  to  in  the  preceding 
two  sections,  and  believes  the  affidavit  or  deposition  to  be 
true. 


A  certificate  of  counsel,  that  he  had  correspondetl  with  the  agent  of  the  peti- 
tioner on  the  subject  of  the  various  matters  set  forth  in  the  i)etition  and  believed 
them  to  be  true,  h»H  been  held  insufficient.  ITie  certificate  should  follow  the  word- 
ing of  the  act.  and  state  that  he  has  conferred  with  the  deponent,  kc.  Re 
Dickson,  ,S  ("ban.  Cham.  H.  .{52. 

IX.  The  Judge  in  investigating  the  title  may  receive  and 
act  upon  juay  evidence  that  is  now  received  by  any  of  the 
Courts  on  a  question  of  title  ;  and  any  evidence  which  the 
practice  of  English  Conveyancers  authorizes  to  be  received 
on  an  investigation  of  a  title  out  of  Court ;  or  any  other 
evidence,  whetker  the  same  be  or  be  not  receivable  or  suffi- 
cient in  point  of  strict  law,  or  according  to  the  practice  of 
the  English  ('(inveyancers,  provided  the  same  satisfies  the 
Judge  of  the  truth  of  the  facts  intended  to  be  made  out 
thereby. 

As  a  (general  nUe  the  evidence  should  include  not  only  what  a  purchaser's 
solicitor  would  satisfy  hinistif  of  by  search  and  ent|niry  according  to  the  rules 
laid  dowji  by  donveyancers,  but  also  what  is  necessary  for  a  vendor  to  produce 
to  a  purchaser  on  a  strict  investigation  of  title.  Higher  evidence  is  necessary 
than  such  as  would  merely  prevail  ir.  ejectment.  There  are  erroneous  judg- 
ments upon  defective  or  unsound  evidence  which  may  be  cured  by  another 
ejectment ;  but  if  tlie  doidits  upon  a  title  should  after  completion  riijen  into  de- 
fects, the  purcliaser  may  find  it  impossible  to  regain  the  iwsition  which  he  held 
before  the  contract.  'I  bus  a  seven  years'  absence  without  tidings,  though  it 
prevails  as  evidence  of  death  in  ejectment,,  is  cleiirly  insufficient  between  vendor 
and  purchaser,  that  the  title  is  good  against  all  the  world,  and  not  merely  suffi- 
cient to  prevail  against  certain  contending  i)artie8. 

A  vendor  may  therefore  be  recpiired  to  furnish  evidence  which  would  be  elicited 
by  a<lverse  proceedings,  to  prove  or  disprove  facts,  which  if  he  were  a  party  liti- 
gant it  wounl  be  tin?  business  of  his  opponent  to  negative  or  establish. 

Every  m.iterial  fact  which  is  capable  of  being  proved  by  indei)endent  evidence 
ought  to  be  proved  ;  thus  it  is  necessary  to  pr«ve  search  for  missing  deeds :  an 
affidavit  l)y  the  petitioner  himself  as  to  the  search  is  not  sufficient.  Re  Chamber- 
lain, '2  Chan.  Cham.  K.  :{5'2  ;    Re  Jkll,  A  (Mian.  Cham.  R.  241. 

Where  there  is  any  doubt  whethersome  person  other  than  the  petitioner  may 
not  be  interested  in  the  projterty,  notice  .shoidd  be  given  ;  and  the  same  sh.Hdd 
i)e  done  where  tlie  title  is  not  a  clear  paper  title,  proved  by  the  productitm 
of  the  ori;,'imvl  deeds. 

If  the  purdijier's  titl'^  rests  on  the  Statute  of  Limitations,  notice  should  be 
jfiven  to  the  persori  said  to  be  barred,  as  in  various  ways,  as  by  acknowledgment 


170 


APPENDIX. 


of  title,  the  effect  of  the  statute  may  be  defeated.  Re  Chamberlain,  2  Chan.  Chun. 
R  3.')2.,  and  see  He  laverhiU,  8  U. C.L.J.,  N.S.  50. 

So  where  secondary  evidence  is  given  by  production  of  a  memorial  and  affidavit 
r'l  execution,  if  the  memorial  ia  not  in  full  and  signed  by  the  grantor,  notice 
should  be  given  to  the  grantor.     But  8f;e  Re  Hiyaint,  Itf  Gr.  307. 

In  the  case  of  a  title  derived  under  a  sale  for  taxes,  the  person  who  but  for 
the  sale  would  be  the  owner,  should  have  notice  of  the  pnxseedings,  and  as  a 
general  rule,  where  the  registry  shews  a  conveyance  from  a  person,  through 
whom  the  petitioner  does  not  claim,  and  who  on  registry  has  no  apparent  title, 
notice  should  be  given  to  the  grantee.  The  Referee  must,  however,  in  giving 
notice,  exercise  a  discretion  to  avoid,  on  the  one  hand,  doing  injustice  to  some 
person  probably  interested,  and  on  the  other  hand  putting  the  petitioner  to 
unnecessary  expense. 

The  Referee  nas  th'?  same  powers  as  a  Judge,  see  sees.  25  and  52. 

X.  The  proofs  required  may  be  by,  or  in  the  form  of,  affi- 
davits or  certificates ;  or  may  be  given  viva  voce ;  or  may  be 
in  any  other  manner  or  form  that  under  the  circum.stances  of 
the  case  is  satisfactory  to  the  Judge  in  regard  to  the  matters 
to  which  the  same  relate. 

Frequently  title  deeds  are  lost  or  destroyed,  and  the  party  claiming  under 
them  is  desirous  of  giving  secondary  evidence  of  their  contents,  and  in  such  a 
case,  before  this  secondary  evidence  can  be  received,  evidence  of  search  in  the 
proper  quarter  and  proof  of  their  destruction  must  be  given.  It  is  always  im- 
portant, and  sometimes  essential,  to  show  that  possession  has  gone  with  the  deeds. 

Where  the  patent  is  not  produced,  an  exemplification  or  a  certified  copy 
must  be  got.     But  see  ante,  p.  2,  note  4. 

XI.  If  the  Judge  is  not  sati.sfied  with  the  evidence  of  title 
produced  in  the  first  instance,  he  shall  give  a  reasonable 
opportunity  of  producing  further  evidence,  or  of  removing 
defects  in  the  evidence  produced. 

XII.  Before  giving  a  certificate  or  conveyance  under  this 
act,  the  Judge  shall  direct  to  be  published  in  the  Ganadd 
Gazette,  and  if  he  sees  fit  in  any  other  newspaper  or  news- 
papers, and  in  such  form  and  for  such  period  or  periods  as 
the  Judge  thinks  expedient,  a  notice  either  of  the  applica- 
tion being  made,  or  of  the  order  or  decision  of  the  Judge 
thereon ;  and  the  certificate  or  conveyance  shall  not  be 
signed  or  executed  until  after  the  expiration  of  at  least 
four  weeks  from  the  first  publication  of  such  notice,  or  such 
other  period  as  the  Judge  may  appoint. 

The  oilvertisiug  in  the  Gazette  is  now  in  the  Ontario  Gazette.    See  Ont.  Stat. 
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31  Vic.  c.  6,  8.  3.     As  to  the  advertising  usually  required,  see  Con.  Gen.  Ord. 
.504. 

XIII.  When  the  Judge  is  .satisfied  respecting  the  title,  and 
considers  that  the  certificate  of  title  can  safely  he  granted 
without  any  other  notice  of  application  than  the  published 
notice  so  required,  he  shall  grant  the  certificate  accord- 
ingly- 

Where  a  Referee  finds  in  favour  of  a  title  acquired  by  adverse  jmssession, 
against  the  legal  pa])er  title,  his  certificate  should  show  of  what  portion  of  the 
h)t  the  claimant  has  been  in  possesuion  ;  as  by  occupation  of  one  or  more  acres 
of  a  wild  lot  of  land,  a  party  will  not  acquire  title  to  the  whole  lot,  but  only  to 
so  much  as  he  is  in  actual  jmssession  of.     Low  v.  Morrison,  14  Gr.  192. 

Where  a  title  by  |)os«eB«ion  is  relied  on,  notice  ot  the  application  must,  under 
the  direction  of  tho  Referee,  be  given  t<>  the  persons  who  but  for  such  posses- 
sion would  be  the  owners,  unless  it  is  shown  that  due  ennuiry  has  been  made 
for  such  persons  without  success.  fi(  Chamberlain,  2  ('nan.  Cham.  R.  352 ; 
and  see  Re  Caverhitl,  8  U.  C.  L.  J.  N.  S.  80. 

As  to  the  duty  of  the  Referee,  see  Con.  Gen.  Ord.  603,  504. 

XIV.  In  ca.se  of  there  appearing  to  exist  any  claim  ad- 
verse to  or  inconsistent  with  that  of  the  Petitioner  to  or  in 
respect  of  any  part  of  the  land,  the  Judge  shall  direct  such 
notice  as  he  deems  necessary  to  be  mailed  to  or  served  on 
the  adverae  claimant,  his  solicitor,  attorney  or  agent. 

The  word  Judge  includes  Referee. 

The  effect  of  a  certificate  under  this  act  is  so  stringent  that  great  particu- 
larity must  be  exercised  by  the  Court  in  seeing  that  all  parties  entitled  to 
notice  have  been  duly  and  regularly  served,  and  that  strict  proof  of  such 
service  is  given.  Re  Palmtr,  2  I'han.  Cham.  R.  3.51 ;  and  see  Re  Aihford,  3 
Chan.  Cham.  R.  77. 

Where  the  petitioner  claimed  the  north-ea«t  part  of  a  lot  under  a  will  de- 
vising the  north-tt'cit  part,  and  it  was  alleged  that  the  word  "  north-west"  was 
a  clerical  error  in  the  will,  all  the  parties  interested  in  the  opposite  view  were 
required  to  be  served  with  notice  of  the  application,  signed  l»y  the  Referee, 
unless  a  case  was  maile  for  disi>en8ing  v/ith  service  on  some  of  them.  Re  Lyons, 
2  Chan.  Cham.  R.  357. 

XV.  In  all  ca-ses  he  may  require  from  time  to  time  any 
further  publication  to  take  place,  or  any  other  notice  to  be 
mailed  or  served,  that  he  deems  necessary  before  granting 
his  certificate. 

XVI.  Before  a  certificate  of  title  is  granted,  satisfactoiy 
evidence  shall  be  given  by  certificate,  affidavit  or  otherwise, 
that  all  taxes,  rates  and  assessments,  for  whicii  tlie  land  is 
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liable,  have  been  paid,  or  that  all  except  those  for  the  cur 
rent  year  have  been  paid. 

The  Court  has  no  jurisdiction  to  grant  a  certificate,  unless  all  taxes  except 
those  for  the  current  year  have  been  paid.  Jie  Cha^nJberlain,  2  Chan.  Cham. 
R  352. 

XVII.  Every  claim  of  title  under  this  Act  shall  be  pre- 
sumed to  be  subject  to  the  following  exceptions  and  qualifi- 
■cations,  unless  the  petition  for  investigation  expressly  alleges 
the  contrary' : 

1.  The  reservations  (if  any)  contained  in  the  original  grant 
from  the  Crown ; 

2.  Any  municipal  charges,  rates  or  assessments  thereto- 
fore imposed  for  local  improvements,  and  not  yet  due  and 
payable. 

3.  Any  title  or  lien  which,  by  possession  or  improvement 
or  other  means,  the  owner  or  any  person  interested  in  any 
adjoining  land  has  acquired  to  or  in  respect  of  the  land 
mentioned  in  the  certificate  ; 

4.  Any  lease  or  agreement  for  a  lease,  for  a  period  yet 
to  run,  of  not  exceeding  three  years,  where  there  is  actual 
occupation  under  the  same.    . 

XVIII.  But  if  the  applicant  desires  the  certificate  to  de- 
clare the  title  to  be  free  from  the  said  particulars,  or  any  of 
them,  his  petition  shall  so  state,  and  the  investigation  shall 
proceed  accordingly. 

XIX.  Any  person  having  an  adverse  claim,  or  a  claim 
not  recognized  in  the  applicant's  petition,  may  at  any  time 
before  the  certificate  of  title  is  gianted,  file  and  serve  on  the 
applicant,  his  solicitor  or  agent,  a  short  sttitement  of  his 
claim,  which  may  be  in  the  form  set  forth  in  Schedule 
C. 
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XX.  This  claim  shall  be  verified  by  an  affidavit  to  be 
filed  therewith. 

XXI.  In  case  of  a  contest,  the  Judge  may  either  decide 
the  question  of  title  on  the  evidence  before  him,  or  may 
refer  the  same  or  any  matter  involved  therein  to  the  full 
Court,  or  to  any  mode  of  investigation  which  is  usual  in 
other  cases,  or  which  he  may  deem  expedient,  and  may 
defer  granting  the  certificate  until  afterwards,  according  as 
the  circumstances  of  each  case  render  just  or  expedient. 

Where  the  contestant  having  filed  his  claim  verified  by  affidavit,  and  complied 
with  the  re(|uirenient8  of  Bections  19  &  20,  does  not  take  an  api«iintntent  to 
j)roceed  thereon,  the  petitioner  ou^ht  to  obtain  a  warrant  from  the  Referee,  on 
the  return  of  which  the  Referee  will  rei,nilate  the  coiirHe  of  jjroceedinn  and  ap- 

(>oint  a  time  for  the  claimant  to  proceed  with  the  consideration  of  his  title,  and 
or  the  contestant  to  bring  in  and  jtroceed  upon  his  objections.  At  the  time  ap- 
pointed the  necessary  evidence  is  to  be  adduced  and  the  questions  at  issue 
argued. 

XXII  The  Judge  may,  at  any  stage  of  the  cause,  order 
security  for  costs  to  be  given  by  the  applicant  f(>r  a  certifi- 
cate, or  by  any  person  making  any  adverse  claim. 

A  contestant  served  with  notice  will  not  be  prevented  from  asserting  his 
rights  until  payment  of  costs  of  proceedings  instituted  by  him  against  the 
claimant,  in  respect  of  the  property  in  question,  ordered  to  be  paid  by  the  con- 
testant.    Shenhei'd  r.  Hnyhall,  13  Gr.  681. 

A  Referee  nas  the  same  power. 

XXIII.  The  Judge  may  order  costs  either  as  between 
party  and  party,  or  as  between  solicitor  and  client,  to  be 
paid  by  or  to  any  person,  party  to  any  proceeding  under  this 
act,  and  may  give  directions  as  to  the  fund  out  of  which 
any  costs  shall  be  paid. 

See  sees.  25  and  52,  as  to  the  powers  of  the  Referee. 

Costs  do  not  follow  as  a  matter  of  course  on  proceedings  under  this  Act. 
Low  V.  Moiriwn,  14  Gr.  192.  Where  a  party  having  acquired  title  by  adverse 
I>OB8e8sion,  institutes  proceedings  to  quiet  his  title,  he  must  establish  his  right 
at  his  own  expense  ;  and  althoii^jh  such  adverse  title  is  established,  he  may  be 
made  to  pay  the  costs  of  an  unsuccessful  contestant,  Tbid. 

XXIV.  The  Petitioner  may,  by  leave  of  the  Judge,  with- 
draw his  application  at  any  time  before  final  adjudication, 
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on  payment  of  all  costs  incurred  in  the  investigation  either 
by  himself  or  by  any  adverse  claimant. 

XXV.  With  a  view  of  expediting  investigations,  and  sub- 
ject to  any  general  orders  in  this  behalf,  the  Judge,  if  he 
sees  fit,  may  refer  any  petition  presented  under  this  Act  to 
the  Master  or  a  Deputy  Master  or  any  other  officer  of  the 
said  Court,  or  to  any  Counsel  named  by  the  Judge,  and  in 
such  case  the  Referee  shall  proceed  as  the  Judge  himself 
should  do  under  this  Act,  had  the  reference  not  been  made, 
and  shall  have  the  same  powers. 

See  Ord.  494,  for  the  officers  to  whom  petitions  may  be  referred. 

XXVI.  The  Judge  may  also  refer  any  title  to  Counsel 
named  by  the  Judge,  for  a  preliminary  report  or  examina- 
tion, and  may  call  for  the  assistance  of  Counsel  in  any  other 
way  and  for  any  other  purpose  that  may  tend  to  the  despatch 
of  business  under  this  Act. 

XXVII.  The  Judge  may  give  one  certificate  of  title, 
comprising  all  the  land  mentioned  in  the  Petition,  or  may 
give  separate  certificates  as  to  the  title  of  separate  parts  of 
the  land. 

XXVIII.  The  certificate  of  title  may  be  in  the  form  con- 
tained in  Schedule  D  to  this  Act,  and  shall  be  under  the 
seal  of  the  Court,  and  shall  be  signed  by  one  of  the  Judges 
and  by  the  Registrar  of  the  Court,  and  the  same  and  the 
Schedule  v^if  any)  thereto,  or  a  duplicate  or  counterpart  of  the 
same,  shall  be  registered  in  full,  both  in  the  Court  of  Chan- 
cery and  in  the  Books  of  the  Registry  Office  of  the  County 
where  the  land  lies,  without  any  further  proof  thereof 

XXIX.  A  memorandum  or  certificate  of  the  registration 
may  be  endorsed  on  the  certificate  of  title  or  on  any  counter- 
part or  certified  copy  thereof,  thus : — 
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*'  Registered  in  the  Registry  Office  for  the  County  of 
Book         ,  Page        ,  (Date)         Registrar,"    and   a  memo- 
randum or  certificate  so  signed  shall  be  evidence  of  the  re- 
gistration mentioned  therein. 

XXX.  The  certificate  of  title  when  so  sealed,  signed  and 
registered,  shall  be  conclusive  at  law  and  in  equity,  and  the 
title  therein  mentioned  shall  be  deemed  absolute  and  inde- 
feasible, from  the  day  of  the  date  of  the  certificate,  as  re- 
gards Her  Majesty  and  all  persons  whatever,  subject  only 
to  any  charges  or  incumbrances,  exceptions  c  r  qualifications 
mentioned  therein,  or  in  the  Schedule  thereto,  and  shall  be 
conclusive  evidence  that  every  application,  notice,  publica- 
tion, proceeding,  consent  and  act  whatsoever,  which  ought 
to  have  been  made,  given  and  done  previously  to  the  grant- 
ing of  the  certificate,  has  been  made,  given  and  done  by  the 
proper  parties. 

XXXI.  After  a  certificate  of  title  is  duly  registered,  a 
copy  of  the  certificate,  i)Urporting  to  be  signed  and  certified 
as  such  copy,  by  the  Registrar  in  Chancery,  or  by  the  Regis- 
trar for  the  County  in  which  the  land  lies,  shall  be  admissi- 
ble evidence  of  the  certificate  for  all  purposes  whatsoever, 
without  further  evidence  of  such  copy,  and  without  account-' 
ing  for  the  non-production  of  the  certificate. 

XXXII.  In  case  of  a  Chancery  sale,  the  Court  of  Chancery, 
if  it  thinks  fit,  may  investigate  the  title  with  a  view  to  grant- 
ing an  indefeasible  title,  and  in  that  case,  a  conveyance  exe- 
cuted to  the  purchaser  under  the  seal  of  the  Court  and  pur- 
porting to  be  under  the  authority  of  this  Act,  shall  have  the 
same  conclusive  effect  as  a  certificate. 
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XXXIII.  The  conveyance  may  be  in  the  form  set  forth 
in  Schedule  E  to  this  Act. 

XXXIV.  Where  a  decree  is  made  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  an  estate,  and  it  is  part  of 
the  contract  that  the  vendor  shall  have  an  indefeasible  title, 
the  Court  shall  make  the  like  investigation,  and  the  convey- 
ance may  be  in  the  form  set  forth  in  the  same  Schedule  E. 

XXXV.  In  case  any  person  domiciled  in  Upper  Canada, 
or  claiming  any  real  estate  in  Upper  Canada,  desires  to 
establish,  not  his  title  to  some  specific  property,  but  gen- 
erally that  he  is  the  legitimate  child  of  his  parents,  or 
that  the  marriage  of  his  father  and  mother,  or  of  his  grand- 
father and  grandmother,  was  a  valid  marriage,  or  that  his 
own  marriage  was  a  valid  marriage,  or  that  he  is  the  heir, 
or  one  of  the  co-heirs  of  any  person  deceased,  or  that  he  is  a 
natural  born  subject  of  Her  Majesty,  he  may,  if  the  said 
Court  thinks  fit,  have  any  of  the  said  matters  judicially 
investigated  and  declared. 

XXXVI.  The  application  may  be  by  a  short  petition 
stating  the  object  of  the  application. 

XXXVII.  The  petition  shall  be  suppor  .^ed  by  an  affidavit 
of  the  applicant  verifying  the  statements  of  the  petition,  and 
stating  further  that  his  claim  is  not  disputed  or  questioned 
by  any  person  ;  or  if  his  claim  is  to  his  knowledge  disputed 
or  questioned,  he  shall  set  forth  the  facts  in  relation  to  such 
dispute  or  question,  and  shall  depose  that  he  is  not  aware 
of  any  dispute  or  question  except  what  he  has  set  forth,  and 
he  shall  state  in  the  afiidavit  such  other  facts  as  may  satisfy 
the  Court  of  the  propriety  of  proceeding  with  the  investiga- 
tion. 


XXXVIII.  The  investigation  shall  be  made  by  the  same 
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judicial  authority,  and  in  the  same  manner,  and  on  the  same 
evidence,  and  the  same  publication  or  other  notice  shall  be 
required,  and  the  same  proceedings  generally  shall  be  had, 
and  the  certificate  granted  on  such  investigation  shall  be 
registered  in  the  same  way,  and  may  be  proved  by  the  same 
evidence,  as  nearly  as  may  be  respectively,  as  in  cases  under 
the  first  section  of  this  Act. 

XXXIX.  This  certificate  when  registered  shall  be  conclu- 
sive and  indefeasible  in  favour  of  the  party  on  whose  applica- 
tion the  same  was  granted,  and  all  persons  claiming  by,  from, 
through  or  under  him,  and  shall  be  'prima  facie  evidence  in 
favour  of  all  ether  persons,  and  against  all  persons  of  tlie 
truth  of  the  fact  therein  declared. 

XL.  A  separate  book  shall  be  kept  in  Chancery  for  the 
registering  of  these  and  other  certificates  of  title,  and  con- 
veyances given  under  this  Act,  and  the  certificates  and 
conveyances  registered  therein  shall  be  numbered  in  order, 
and  convenient  indexes  to  the  book  shall  be  kept 
in  such  form  as  the  Court  from  time  to  time 
directs. 

XLI.  In  case  any  person  who,  if  not  under  disability, 
might  have  made  any  application,  given  any  consent,  or 
done  any  act,  or  been  party  to  any  proceeding  under  this 
Act,  is  a  minor,  an  idiot  or  a  lunatic,  the  guardian  of  the 
minor,  or  committee  of  the  estate  of  an  idiot  or  lunatic,  may 
make  such  application,  give  such  consent,  do  such  act,  and 
be  party  to  such  proceeding  as  such  person  might,  if  free 
from  disability,  have  made,  given,  done  or  been  party  to, 
and  shall  otherwise  represent  such  person  for  the  purposes 
of  this  Act ;  and  if  the  minor  has  no  guardian,  or  the  idiot 
or  lunatic  no  committee  of  his  estate,  the  Court  or  Judge 
may  appoint  a  person  with  like  power  to  act  for  the  minor, 
L 
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idiot  or  lunatic ;  but  a  married  woman  shall,  for  the  pur- 
poses of  this  Act,  be  deemed  a  feme-sole. 

XLII.  After  a  certificate  is  granted  in  regard  to  any  of  the 
matters  investigated  under  this  Act,  any  party  aggrieved 
thereby  may,  on  petition,  and  after  satisfactorily  accounting 
lor  his  delay,  have  the  title  or  claim  re-investigated  on  such 
terms  as  may  be  just. 

XLIII.  But  no  proceeding  on  such  petition  shall  affect 
the  title  of  any  person  who,  in  the  meantime,  and  after  the 
registration  of  the  certificate,  shall  have  acquired,  by  sale, 
mortgage  or  contract,  for  valuable  consideration,  any  estate 
or  interest  in  the  land  specified  in  the  certificate  of  title  ;  or 
(in  case  the  certificate  was  under  the  thirty-fifth  section  of 
this  Act,)  in  any  land  or  other  property,  the  title  to  which 
was  derived  from,  through  or  under  the  person  named  in  the 
certificate,  in  the  character  which  is  thereby  declared  to 
belong  to  him. 

XLIV.  Proceedings  under  this  Act  shall  not  abate  or  be 
suspended  by  any  death  or  transmission  or  change  of  in- 
terest, but  in  any  such  event  the  Court  or  Judge  may  re- 
quire notice  to  be  given  to  persons  becoming  interested,  or 
may  make  any  ordfv  for  discontinuing,  or  suspending,  or 
carrying  on  the  proceedings,  or  otherwise  in  relation  thereto, 
as  under  the  circumstances  may  be  just. 

XLV.  No  petition,  order,  affidavit,  certificate,  registration 
or  other  proceeding  under  this  Act  shall  be  invalid  by  rea- 
son of  any  informality  or  technical  irregularity  therein,  or 
of  any  mistake  not  affecting  the  substantial  justice  of  the 
proceeding. 

XL VI.  An  appeal  shall  lie  from  any  order  or  decision  of 
a  Judge  imder  this  Act  to  the  full  Court,  and  from  the  full 
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Court  to  the  Court  of  Error  and  Appeals,  as  in  the  case  of 
Orders,  Decrees,  Rules  and*  Judgments,  in  suits. 

This  section  was  amended  by  Ont.  Stat.  34  Vic.  c.  11,  s.  3,  so  as  to  read 
as  follows ;  "  An  appeal  shall  lie  from  any  order  or  decision  of  a  Judge  under 
this  act  to  the  full  Court,  or  to  the  Court  of  Error  and  Appeal,  and  also  from 
any  order  or  decision  of  the  full  Court  to  the  said  Court  of  Error  and  Appeal, 
as  in  the  case  of  Orders,  Decrees,  Rules,  and  Judgments  in  suits."  By  "The 
Administration  of  Justice  Act,  1873,"  s.  44,  "There  shall  be  no  appeal  to  the 
Court  of  Error  and  Appeal  from  the  judgment,  decree,  rule  or  order  of  a  single 
Judge  under  this  Act,  or  under  any  law  heretofore  in  force,  until  after,  by  a 
rehearing  or  otherwise,  the  matter  has  been  brought  before  the  full  Court,  and 
adjudicated  upon  by  such  Court,  in  case  that  course  be  open  to  the  appellant  or 
intending  appellant." 

An  appeal  to  a  Judge  lies  from  the  order  of  the  Referee. 

XLVII.  The  foregoing  provisions  of  this  Act  shall  be  so 
construed  and  carried  out,  as  to  faciliate  as  much  as  possible, 
the  obtaining  of  indefeasible  titles  by  the  owners  of  estates  in 
land,  through  the  simplest  machinery,  at  the  smallest  ex- 
pense and  in  the  shortest  time  consistent  with  reasonable 
prudence  in  reference  to  the  rights  or  claims  of  othe.  persons. 

XL VIII.  If  in  the  course  of  any  proceeding  under  this 
Act,  any  person  acting  either  as  principal  or  agent,  shall, 
knowingly  and  with  intent  to  deceive,  make,  or  assist  or  join 
in  or  be  privy  to  the  making  of  any  material  false  statement 
or  representation,  or  suppress,  conceal,  or  assist,  or  join  in, 
or  be  privy  to  the  suppressing,  witholding  or  concealing 
from  the  Court  any  material  document,  fact  or  matter  of  in- 
formation, every  person  so  acting  shall  be  deemed  to  be 
guilty  of  a  misdemeanor,  and  on  conviction  shall  be  liable  to 
be  imprisoned  in  the  Provincial  Penitentiary  for  a  term  not 
exceeding  three  years,  and  not  less  than  two  years,  or  to  be 
imprisoned  in  any  other  prison  or  place  of  confinement  for 
any  term  less  than  two  years,  and  in  the  latter  case  with  or 
without  hard  labour,  or  to  be  fined  such  sum  as  the  Court  by 
which  he  is  convicted  shall  award ;  any  order  or  declaration 
of  title  obtained  by  means  of  such  fraud  or  falsehood  shall 
be  null  and  void  for  or  against  all  persons  other  than  a  pur- 
chaser for  valuable  consideration  without  notice. 
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XLIX.  If  in  the  course  of  any  proceeding  before  the  Court 
under  this  Act,  any  person  shall  fraudulently  forge  or  alter^ 
or  assist  in  forging  or  altering,  any  certificate  or  other  docu- 
ment relating  to  such  land  or  the  titl*»  thereto,  or  shall  frau- 
dulently offer,  utter,  dispose  of  or  put  off  any  such  certificate* 
or  other  document,  knowing  the  same  to  be  forged  or  altered), 
such  person  shall  be  guilty  of  felony,  and  upon  conviction 
shall  be  liable,  at  the  discretion  of  the  Court  by  which  he  i» 
convicted,  to  be  ''aprisoned  in  the  Provincial  Penitentiary 
for  life,  or  for  any  term  not  less  than  three  years,  or  to  be  im- 
prisoned in  any  other  prison  or  place  of  confinement  for  any 
term  not  exceeding  two  years,  and  in  the  latter  case  with  or 
without  hard  labour. 

L.  No  proceeding  or  conviction  for  any  act  hereby  declared- 
to  be  a  misdemeanor,  shall  affect  any  remedy  which  any^ 
person  aggrieved  by  such  act  may  be  entitled  to,  either  at 
law  or  in  equity,  against  the  person  who  has  committed  such 
act. 

LI.  Noohing  in  this  Acti  shall  entitle  any  person  to  refuse- 
to  answer  any  question  or  interrogatory  in  any  civil  proceed- 
ing in  any  Court  of  law  or  equity,  but  no  answer  to  any 
such  question  or  interrogatory  shall  be  admissible  in  evidence 
against  such  person  in  any  civil  proceeding. 

LII.  The  said  Court  may,  from  time  to  time,  make  gene- 
ral orders  for  referring  all  or  any  applications  under  this 
Act,  to  any  Master,  Deputy  Master,  or  other  officer  of  the 
Court,  or  to  any  Counsel  or  other  person  appointed  by  the 
Court  in  that  behalf,  and  to  regulate  the  fees  to  be  paid  on 
such  reference,  and  the  Referee  shall  have  the  same  powers 
as  a  Judge  within  the  limits  prescribed  by  such  general 
orders ;  and  the  Court  may  also,  from  time  to  time,  make 
other  general  orders  for  the  purposes  of  this  Act,  and  for- 
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regulating  the  practice  under  the  same ;  and  all  general 
■orders  made  in  pursuance  of  this  section  may  from  time  to 
time  be  rescinded  or  altered  by  the  said  Court. 


SCHEDULE  A. 


IN  CHANCERY. 


Form  of  Petition  for  the  Investigation,  Sec.  3. 

In  the  matter  of  {the  East  half  of  lot  iVo.  in  the 

Concession,  in  the  Township  0/  or,  as  the  case 

may  be,  describing  the  property  very  briefly.) 

To  the  Honourable  the  Judges  of  the  Court  of  Chancery. 

The  Psiition  of 

•Sheweth, — 

That  your  Petitioner  is  a>>solute  owner  in  fee  simple  in 
possession  (or,  as  the  case  may  he,)  of  the  following  property 
(describing  it) : 

That  there  is  no  charge  or  other  incumbrance  affecting 
your  Petitioner's  title  to  the  said  land,  (except,  <ftc.,  or, — that 
your  Petitioner's  title  is  subject  only  to  the  charges  or  in- 
cumbrances in  the  schedule  hereto  mentioned,  and  that  the 
only  persons  having  or  claiming  any  charge,  incumbrance, 
est  ate,  right  or  interest  in  the  said  land  are  set  forth  in  the 
schedule  hereto  annexed,  and  that  the  charge,  incumibrance, 
estate,  right  or  interest  belonging  to  or  claimed  by  each  is 
therein  set  forth).  Your  Petitioner  therefore,  prays  that  his 
title  to  the  said  land  may  be  investigated  and  declared 
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under  the  Act  for  Quieting  Titles  to  Real  Estate  in  Upper 
Canada. 

(Signed)  A.  B., 

or 
C.  D.,  SoUcitor  for  A.  B. 


SCHEDULE  B. 

Fonn  of  Registrar's  Certificate  of  an  application  under 

this  Act,  Sec.  4. 

I  certify  that  an  application  has  been  made  by 
to  the  Court  of  Chancery,  under  the  Act  for  Quieting  Titles 
to  Real  Estate  in  Upper  Canada,  for  a  certificate  of  Title  to 
the  following  lands  [stating  them]. 

ALEX.  GRANT, 

Registrar. 


SCHEDULE  C. 
Form  of  an  Adverse  Claimants  Statement,  Sec.  19. 
In  the  matter  of,  &c.,  (as  in  petition). 

A.  B.  of,  &c.,  claims  to  be  the  owner  of  the  said  land,  &c., 
&c.,  (stating  very  briefly  the  nature  of  the  claim  and  the 
grounds  of  it).    Dated  this  day  of  186     . 

(Signed)  A.  B., 

or 
C.  D.,  Solicitor  for  A.  B. 
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Form  of  Chancery  Certificate  of  Title,  Sec.  28. 


No.- 


These  are  to  certify  under  the  authority  of  the  Ai  .  for 
Quieting  Titles  to  Real  Estate  in  Upper  Canada,  that  A.  B. 
is  the  legal  and  Vjeneficial  owner  in  fee  simple  in 
possession  (or,  as  the  case  may  he),  of  all,  &e.,  \_here  describe 
the  property,']  subject  to  the  reservations  mentioned  in  the 
seventeenth  section  of  the  said  Act,  and  therein  numbered 
respectively  one,  two,  three  and  four  (or  as  the  case  inay  he) 
and  to  (^specifying  either  hy  reference  to  a  schedule  or  other- 
wise any  of  the  other  charges  or  incumbrances,  exceptions 
or  qualifications  to  which  the  title  of  A.  B.  is  subject),  but 
free  from  all  other  rights,  interests,  claims  and  demands 
whatever.  Or  that  [stating  the  facts  found  and  declared 
under  the  thirty -fifth  section  of  this  Act,  and  stating  on 
whose  application  the  same  are  declared] 

In  witness  whereof  [(Chancellor  or  one  of  the 

Vice-Chancellors^  of  the  said  Court,  has  hereunto  set  his 
hand,  and  the  seal  of  the  said  Court  has  been  hereunto 
affixed,  this  day  of 


A.  Grant,  Registrar. 


C.  D.        L.  S. 


SCHEDULE  E. 


Form  of  Chancery  Deed,  Sees.  33  and  34. 


No. 


The  Court  of  Chancery  for  Upper  Canada,  under  the 
authority  of  the  Act  for  Quieting  Titles  to  Real  Estate  in 
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Upper  Canada,  doth  hereby  grant  unto  A.  B.,  &c.,  [here  de- 
scribe the  premises  sold,"]  to  hold  the  eame  unto  the  said 
his  heirs  and  assigns  forever  (as  the  case  may 
he,)  subject  to  [here  specify  as  in  the  case  of  the  Chancery 
certificate  of  title.l 

In  witness  whereof  [Chancellor,  or  one  of  the    Vice 

Chancellors  of  the  said  Court],  has  hereunto  set  his  hand, 
and  the  seal  of  the  said  Court  has  been  hereto  set,  this 
day  of  ,  in  the  year  of  our  Lord, 

A.  Grant,  Registrar.  C.  D.  L.  S. 


■> ,  \ 
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ONT.  STAT.  34  VIC.  c.  11.  AN  ACT  TO  AMEND 
THE  ACT  INTITULED  "  AN  ACT  RESPECTING 
THE  COURT  OF  ERROR  AND  APPEAL,"  AND 
TO  AMEND  THE  ACT  INTITULED  "  AN  ACT 
FOR  QUIETING  TITLES  tO  REAL  ESTATE  IN 
UPPER  CANADA." 

TITHEREAS  it  is  expedient  to  amend  chapter  13  of  the 
Consolidated  Statutes  for  Upper  Canada,  and  the 
Act  passed  in  the  2!)th  year  of  Her  Majesty's  reign,  chap- 
tered twenty-five  ;  Therefore  Her  Majesty,  by  and  with  the 
advice  and  consent  of  the  Legislative  Assembly  of  the  Pro- 
vince of  Ontario,  enacts  as  follows  ■ — 

I.  &  II.  Relate  to  amendments  of  Con.  Stat,  of  U.  C,  c.  13. 

III.  Section  forty-six  of  the  said  Act,  chaptered  twenty- 
five,  is  hereby  amended  as  follows  : — 

"  An  appeal  shall  lie  from  any  order  or  decision  of  a 
Judge  under  this  Act  to  the  full  Court,  or  to  the  Court  of 
Error  and  Appeal,  as  in  the  case  of  orders,  decrees,  rules  and 
judgments  in  suits. 
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IV.  Relates  to  amendmenl    ;  Con.  Stat,  of  U.  C,  c.  13. 


THE  ADMINISTRATION  OF  JUSTICE  ACT,  1873. 

XLIV.  *  ♦  ♦  *  There  shall  be  no  appeal  to  the  Court  of 
Error  and  Appeal  from  the  judgment,  decree  or  order  of  a 
single  Judge  under  this  Act,  or  under  any  law  heretofore  in 
force,  until  after,  by  a  rehearing  or  otherwise,  the  matter  has 
been  brought  before  the  full  Court,  and  adjudicated  upon  by 
suv?h  Court,  in  case  that  course  be  open  to  the  appellant  or 
intending  appellant. 


CONSOLIDATED     ORDERS    OF    THE    COURT    OF 
CHANCERY  RELATING  TO  QUIETING  TITLES. 

492.  Under  the  Act  for  Quieting  Titles  to  Real  Estate  in 
Upper  Canada,  the  petition  for  an  investigation  of  title  is 
not  to  include  two  or  more  properties  dependent  on  sepa- 
rate and  distinct  titles ;  but  may  include  any  number  of 
lots  or  parcels  belonging  to  the  same  person,  and  dependent 
on  one  and  the  same  chain  of  title.  (3lGt  Aug.  1867  ; 
Ord.  1.) 

In  the  petition  a  loose  indefinite  description  of  the  property  as  "  part  of 
lot  — ,"  not  saying  what  part  should  be  avoided.  If  the  land  has  been  for  some 
time  in  the  occupation  of  any  person,  it  may  be  pioper  to  state  "  now  and  for 

some  time  occupied  by ."    So  if  it  adjoins  any  well  known  property,  or 

property  occupied  by  some  public  company,  it  may  be  advisable  to  describe  it 
as  so  adjoining. 

In  the  body  of  the  petition  the  description  should  be  as  certain  as  the  convey- 
ance, to  identify  the  land  claimed  with  the  Registrar's  certificate,  and  in  order 
that  the  certificate  of  title  may  follow  it.  For  the  same  reasons  t|ie  petition 
should  properly  describe  the  estate  or  interest  in  the  land  claimed  by  the  peti- 
tioner. 

493.  Where  an  application  is  made  under  thb  second  sec- 
tion of  the  Act,  the  Clerk  of  Records  and  Writs  is  to  attend 
one  of  the  Judges  with   the  petition  for  directions,  before 
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the  same  is  referred  for  iDvestigation.     (Slst  Aug.  1867  ; 
Ord  2.) 

The  first  section  of  the  Act  for  Quieting  Titles  enables  any  owner  of  an  estate 
in  fee  simple  in  land  in  Upper  Canada,  or  any  trustee  for  the  sale  of  the  fee 
simple  to  nave  his  title  judicially  investigated.  By  the  second  section  a  Judge 
ia  given  a  discretion  to  permit  "  any  other  person  who  has  any  estate  or  interest, 
legal  or  equitable,  in  or  out  of  land  in  Upper  Canada,"  to  apply  for  the  investi- 
gation of  his  title,  and  a  declaration  of  the  validity  thereof. 

494.  A  petition  under  the  Act  may,  at  the  option  of  the 
petitioner,  be  referred  to  any  of  the  officers  of  the  Court  at 
Toronto,  or  to  any  conveyancing  Counsel,  who  may  from 
time  to  time  be  designated  by  the  Court  for  the  purpose ; 
or  to  any  of  the  following  Local  Masters,  viz.,  the  Masters 
at  Barrie,  Belleville,  Brantford,  Brockville,  Cobourg,  Corn- 
wall, (joderich,  Guelph,  Hamilton,  Kingston,  Lindsay,  Lon- 
don, Ottawa,  Owen  Sound,  Peterborough,  Sandwich,  Sarnia, 
iSimcoe,  Stratford,  St.  Catharines,  Whitby,  and  Woodstock  ; 
or  to  any  other  of  the  Local  Masters  who  shall  hereafter  be 
designated.     (31st  Aug.  1867  ;  Ord.  3.) 

By  the  Ont.  Stat.  34  Vic.  c.  10,  s.  1,  all  references  to  be  conducted  in 
Toronto,  under  the  Act,  are,  as  far  as  possible,  to  be  made  to  the  Referee  in 
Chambers. 

495.  To  facilitate  the  proceedings  in  cases  referred  to  the 
Local  Masters,  one  or  more  Inspectors  of  Titles  v/ill  be  named 
by  the  Court,  for  the  purposes,  and  with  the  powers  men- 
tioned in  and  provided  for  by  the  25th  and  26th  sections 
of  the  said  Act ;  and  on  the  petition  are  to  be  endorsed  the 
names  of  the  Inspector,  or  one  of  the  Inspectors,  as  the  case 
may  be,  and  of  the  Local  Master,  thus :  "  To  be  referred  to 
the  Master  at  ,  and  to  Mr.  ,  Inspector  of 
Titles."     (31st  Aug.  1807;  Ord.  4.) 

The  Referee  in  Chambers  acts  as  Inspector. 

496.  Petitions  tiled  unendorsed  with  the  name  of  a  Referee 
are  to  be  referred  to  the  Referee  in  Toronto  or  to  one  of  the 
Referees  in  Toronto  (if  more  than  one),  in  rotation  or  other- 
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wise  as  the  Court  from  time  to  time  directs ;  but  a  petition 
indorsed  with  the  name  of  any  Referee  is  to  be  referred  to 
him  accordingly,  unless  the  Court  otherwise  directs.  (31st 
Aug.  1867 ;  Ord.  5.) 

See  note  to  Ord.  494. 

497.  Where  the  petitioner  desires  the  reference  to  a  Local 
Master,  the  petition  is  to  be  entered  with  the  Inspector  of 
Titles  before  being  filed  as  required  by  the  Statute,  and  the 
Inspector  is  to  note  thereon  the  day  of  entering  the  same, 
adding  to  such  note  his  own  initials,  and  is  thereupon  to 
deliver  the  petition  to  the  solicitor,  or,  if  duly  stamped, 
to  the  Registrar,  to  be  filed.  (31st  Aug.  1867 ;  Ord. 
6.) 

498.  The  Local  Master  shall  be  entitled  to  confer  or  cor- 
respond from  time  to  time  with  the  Inspector  of  Titles,  for 
advice  and  assistance  on  questions  of  practice  or  evidence,  or 
other  questions  arising  under  the  Act  or  under  these  Orders. 
(31st  Aug  1867 ;  Ord.  7.) 

499.  The  Clerk  of  Records  and  Writs  is  to  deliver  to  the 
party  filing  a  petition  under  the  Act,  a  certificate  of  the 
filing  thereof,  for  registration  in  the  proper  County  ;  and 
thereupon  the  petition  is  forthwith  to  be  referred  and 
delivered  or  posted  by  the  Clerk  of  Records  and  Writs  to 
the  Referee  named  for  that  purpose.  (31st  Aug.  1867 
Ord.  8.) 

Until  the  certificate  of  filing  the  petition  is  registered  the  particulars  required 
by  sec.  5  of  the  Act  cannot  be  delivered  to  the  Referee,  as  until  then  certified 
copies  of  memorials  "  up  to  the  time  of  the  registering  of  a  certificate  of  the 
petition  "  as  required  by  sec.  5,  sub-sec.  2,  cannot  be  procured. 

500.  The  particulars  necessary  under  the  fifth  section  ot 
the  Act  to  support  the  petition  are  to  be  delivered  or  sent  by 
the  petitioner  or  his  solicitor  to  the  Referee,  and  are   to  be 
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forthwith  examined  and  considered  by  him.     (31st  Aug. 
1867;  Ord.  9.) 

See  notes  to  29  Vic.  c.  25,  s.  5. 

501.  In  every  case  of  an  investigation  of  the  title  to 
property  under  the  said  Act,  the  petitioner  is  to  shew,  by 
affidavit  or  otherwise,  whether  possession  has  always  ac- 
companied the  title  under  which  he  claims  the  property, 
or  how  otherwise,  or  is  to  shew  some  sufficient  reason  for 
'dispensing  with  such  proof  either  wholly  or  in  part.  (Slat 
Aug.  1867  ;  Ord.  10.) 

502.  Where  there  is  no  contest,  the  attendance  of  the 
petitioner,  or  of  any  solicitor  on  his  behalf,  is  not  to  be 
required  on  the  examination  of  the  title,  except  where,  for 
any  special  reason,  the  Referee  directs  such  attendance. 
(31st  Aug.  1867  ;  Ord.  11.) 

503.  If,  on  such  examination  as  aforesaid,  the  Referee 
finds  the  proof  of  title  defective,  he  is  to  deliver  or  mail  to 
the  petitioner  or  to  his  solicitor  or  agent,  a  memorandum  of 
such  finding,  stating  shortly  therein  what  the  defects  are. 
(31st  Aug.  1867  ;  Ord.  12.) 

504.  When  the  Referee  finds  that  a  good  title  is  shown, 
he  is  to  prepare  the  necessary  advertisement,  and  the  same 
is  to  be  published  in  the  official  Gazette  and  in  any  other 
newspaper  or  newspapers  in  which  the  Referee  thinks  it 
proper  to  have  the  same  inserted  ;  and  a  cop3'  of  the  adver- 
tisement is  also  to  be  put  upon  the  door  of  the  Court  House 
of  the  County  where  the  land  lies,  and,  unless  the  nearest 
Post  Office  is  in  a  city,  in  some  conspicuous  place  in  the 
Post  Office  which  is  situate  nearest  to  the  property  the  title 
•of  which  is  under  investigation  ;  and  the  Referee  is  to  en- 
dorse on  the  advertisement  so  prepared  by  him,  the  name 
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or  names  of  the  newspaper  or  newspapers  in  which  the  same 
is  to  be  published,  and  the  number  of  insertions  to  be  o-iven 
therein  respectively,  and  the  period  (not  less  than  four  weeks) 
for  which  the  notice  is  to  be  continued  at  the  Court  House 
and  Post  Office  respectively.     (31st  Aug.  1867;  Ord.  13.) 

The  Gazette  is  now  the  Ontario  Gazette.    See  Oct.  Stat.  31  Vic.  c.  6,  s,  3. 

One  or  at  most  two  insertions  in  the  Gazette  will  usually  be  sufficient. 

Proof  that  the  notices  have  been  continued  for  the  proper  period  is  aa  neces- 
sary as  proof  of  the  original  posting.  Re  Chamberlain,  2  Chan.  Cham.  R.  352  ; 
Be  Hill,  Ibid.  348.  The  Post  Office  must  be  the  Post  Office  nearest  the 
property,  though  situated  in  another  county.  Re  Harrison,  9th  Oct. 
1872. 

605.  Anj'  notice  of  the  application  to  be  served  or  mailed 
under  the  fourteenth  section  of  the  Act,  is  to  be  prepared 
by  the  Referee ;  and  directions  are  in  like  manner  to  be 
given  by  him  as  to  the  persons  to  be  served  with  such 
notice, -and  as  to  the  mode  of  serving  the  same.  (31st  Aug. 
1867 ;  Ord.  14.) 

Sec.  14  requires,  in  cases  where  there  appears  to  exist  any  claim  adverse  to 
or  inconsistent  with  that  of  the  petitioner  to  or  in  respect  of  any  part  of  the 
land,  that  the  Judge  shall  direct  such  notice  as  he  deems  necessary  to  be  mailed 
to  or  served  on  the  adverse  claimant,  his  solicitor,  attorney  or  agent. 

606.  The  Inspector,  or  Toronto  Referee,  is  from  time  to 
time  to  confer  with  one  of  the  Judges  in  respect  of  matters 
before  such  Inspector  or  Toronto  Referee,  as  there  shall  be 
occasion.     (31st  Aug.  1867  ;  Ord.  15.) 

507.  When  any  person  has  shewn  himself,  in  the  opinion 
of  a  Local  Master,  to  be  entitled  to  a  certificate  or  convey- 
ance under  the  Act,  and  has  published  and  given  all  the 
notices  required,  the  Master  is  to  write  at  the  foot  of  the 
petition,  and  sign,  a  memorandum  to  the  following  effect : 
"  I  am  of  opinion  that  the  petitioner  is  entitled  to  a  certifi- 
cate of  title  {or  coyiveyance)  as  prayed,"  {or  subject  to  the 
following  incumbrances,  &c.,  as  the  case  may  he)  ;  and  is  to 
transmit  the  petition  (if  by  mail  the  postage  being  prepaid), 
with  the  deeds,  evidence,  and  other  papers  before  him  in 
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reference  thereto,  to  the  Inspector  of  Titles  with  whom  the 
petition  was  entered  ;  and  the  Inspector  is  to  examine  the 
same  carefully,  and  should  he  find  any  defect  in  the  evidence 
of  title,  or  in  the  proceedings,  he  is,  by  correspondence  or 
otherwise,  to  point  the  same  out  to  the  petitioner,  or  his 
solicitor,  or  to  the  Master,  as  the  case  may  be,  in  order  that 
the  defect  may  be  remedied  before  a  Judge  is  attended  with 
the  petition  and  papers  for  approval.  (31st  Aug.  1867; 
Ord.  16.) 

508.  When  the  Inspector,  or  other  Keferee  (not  being  a 
Local  Master,)  finds  that  the  petitioner  has  shewn  himself 
entitled  to  a  certificate  of  title,  or  a  conveyance  under  the 
Act,  and  has  published  and  given  all  the  notices  required, 
the  Inspector  or  Referee  (not  being  a  Local  Master,)  is  to 
write  at  the  foot  of  the  petition,  and  sign  a  memorandum  to 
the  same  eflfect  as  is  required  from  a  Local  Master,  and  is  to 
prepare  the  certificate  of  title,  or  conveyance,  and  is  to  en- 
gross the  same  in  duplicate,  one  being  on  parchment  or 
parchment  paper ;  and  is  to  sign  the  same  respectively  at 
the  foot  or  in  the  margin  thereof ;  and  is  to  attend  one  of 
the  Judges  therewith,  and  with  the  deeds,  evidence,  and 
other  papers  before  him  in  reference  thereto ;  and  on  the 
certificate  or  conveyance  being  signed  by  the  Judge,  the  In- 
spector or  other  Referee  aforesaid,  as  the  case  may  be,  is  to 
procure  the  same  to  be  signed  by  the  Registrar,  and  regis- 
tered ;  and  the  Clerk  of  Records  and  Writs  is  to  deliver  or 
transmit  the  same,  when  so  signed  and  registered,  to  the  pe- 
titioner, his  solicitor  or  agent,  for  registration  in  the  proper 
County.     (31st  Aug.  1867  ;  Ord.  17.) 

509.  When  a  certificate  of  title  or  conveyance  under  the 
Act  has  been  granted,  the  Inspector  or  Referee  may,  with- 
out further  order,  deliver,  on  demand,  to  the  party  entitled 
thereto,  or  his  solicitor,  all  deeds  and  other  evidences  of  title, 


APPENDIX. 


191 


not  including  affidavits  made,  and  evidence  given  in  the 
matter  of  the  title ;  and  is  to  take  his  receipt  therefor. 
(31st  Aug.  1867  ;  Ord.  18.) 

510.  Every  Inspector  and  other  Toronto  Referee  is  to 
keep  a  book,  and  to  preserve  therein  a  copy  of  all  his  letters 
under  these  Orders,  and  is  to  prepare  monthly,  for  the  infor- 
mation of  the  profession,  a  memorandum  of  points  of  prac- 
tice decided  in  matters  under  the  Act.  (31st  Aug.  1867  ; 
Ord.  19.) 

511.  The  fees  of  solicitors  and  counsel,  and  the  fees  pay- 
able by  stamps,  for  proceedings  under  the  said  Act,  are,  re- 
spectively, to  be  the  same  as  for  like  proceedings  in  suits. 
(31st  Aug.  1867  ;  Ord.  20.) 

512.  The  Referee  is,  in  lieu  of  all  other  fees,  to  be  entitled 
to  a  fee  of  fifty  cents  for  every  deed  in  the  chain  of  title, 
other  than  satisfied  mortgages  ;  and  Referees  who  prepare 
the  certificate  or  conveyance,  are  to  have  a  fee  of  four  dol- 
lars, for  drawing  and  engrossing  the  same  in  duplicate.  Be- 
sides these  fees,  the  Referee  is  to  have  the  same  fees  in 
respect  of  proceedings  occasioned  by  any  defects  in  the  proof 
of  title,  which  shall  be  mentioned  in  the  Referee's  memoran- 
dum referred  to  in  Order  503,  as  are  payable  to  the  Master 
in  respect  of  similar  proceedings  in  suits.  No  further  or 
other  fee  is  to  be  payable  to  the  Referee  in  respect  of  any  of 
the  proceedings  by  or  before  him  under  the  said  Act  in  an 
uncontested  case.     (31st  Aug.  1867  ;  Ord.  21.) 

513.  In  a  contested  case,  the  Referee  is,  in  addition,  to  be 
entitled,  in  respect  of  the  proceedings  occasioned  by  the  con- 
test, to  the  same  fees  therefor  as  are  payable  to  him  for  the 
like  proceedings  in  suits.     (31st  Aug.  1867 ;  Ord.  22.) 

614.  The  fee  of  the  Inspector  of  Titles  on  entering  the 
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petition  \v  1th  him  is  eight  dollars,  and  no  further  fee  is  to  be 
paid  him  for  correspondence,  examination  of  the  title,  draw- 
ing or  engrossing  certificate  or  conveyance,  or  for  any  other 
matter  or  thing  dont  under  the  petition.  (31st  Aug.  1867  ; 
Ord.  23.) 

515.  The  ap^  3ant  or  his  solicitor  is  to  pay,  or  prepay,  as 
the  case  may  be,  all  postages  and  other  expenses  of  trans- 
mitting letters  or  papers.     (31st  Aug.  1867 ;  Ord.  24.) 

516.  Petitions  under  the  35th  section  of  the  Act  are  to  be 
filed  and  proceeded  with  in  the  same  manner  (as  nearly  as 
may  be)  as  petitions  for  an  indefeasible  title,  and  the  fees  of 
officers,  solicitors,  and  counsel,  are  to  be  the  same  as  in  re- 
spect of  the  like  proceedings  in  suits.  (31st  Aug.  1867 ; 
Crd.  25) 


FORMS. 


MEMORANDUM  AS  TO  AFFIDAVITS,  CERTIFI- 
CATES, &c.,  TO  BE  PRODUCED  ON  APPLICA- 
TIONS UNDER  THE  ACT  FOR  QUIETING 
TITLES. 

The  following  are  the  papers  which  it  is  n-ecessary  to 
deliver  to  the  Referee  in  all  ordinary  cases  under  the  Act 
for  Quieting  Titles ;  and  they  should  be  delivered  at  one 
time,  not  piece-meal.  For  the  preliminary  proceedings  see 
the  Act  (29  Vic.  c.  25,)  sees.  1,  2,  3  &  4,  page  163  e,t  seq,  and 
Consolidated  Orders  492  to  499,  page  185. 

1.  The  affidavit  of  the  petitioner  under  tl:  e  6th  section  of 
the  Act.  (For  form  see  page  194.)  The  affidavit  should  also 
state  whether  the  petitioner  is  married  or  not. 

2.  The  certificate  of  his  counsel  or  solicitor,  under  the  8th 
section  of  the  Act. 
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3.  The  County  Registrar's  certificate  of  the  state  of  the 
title  up  to  the  time  of  registering  a  certificate  of  the  petition 
being  filed. 

4.  Ail  deeds  and  evidences  of  title  in  the  petitioner's  pos- 
session or  power.     See  Act,  sec.  5,  sub-sec.  1,  page  165. 

5.  If  the  petitioner  cannot  produce  all  the  deeds  relating 
to  the  land,  under  which  he  derives  title,  he  must  procure 
and  produce : — 

(a)  Certified  copies  of  the  memorials  (with  affidavits  of 
execution)  of  all  other  registered  instiuments  affecting  the 
title. 

(b)  Affidavits  of  diligent  search  for  the  originals  of  all 
deeds  to  which  these  memorials  relate,  and  of  all  other  deeds 
relating  to  the  title  which  are  not  produced. 

(c)  Proof  of  contents  of  the  non-produced  deeds.  Those 
of  which  there  are  memorials  in  the  short  form  in  use  before 
the  late  Registry  Act  should  be  shown  to  have  contained  no 
trust,  limitation,  condition,  exception  or  qualification  not 
mentioned  in  the  memorial. 

6.  If  any  of  the  deeds  have  no  receipt  for  the  consideration 
endorsed,  there  must  be  produced  some  proof  of  payment  of 
the  consideration. 

7.  If  there  is  no  release  of  dower  by  the  wife  of  a  former 
owner,  show  that  he  was  unmarried  when  he  conveyed,  or 
that  his  wife  is  dead ;  otherwise  the  certificate  of  title  must 
be  subject  to  her  dower. 

8.  Affidavits  are  required  showing  that  possession  has 
always  accompanied  the  title  under  which  the  petitioner 
claims.  (See  Consolidated  Order  501,  page  188.)  Also 
affidavits  showing  who  is  now  in  occupation,  and  under 
what  title  or  claim  of  title. 

9.  Sheriff"s  certificate  that  the  property  is  not  aflfected  by 
any  execution,  sale  under  execution,  or  tax  sale.  See  page 
197. 
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10.  Treasurer's  certificate  that  there  are  no  taxes  in 
arrear  and  that  there  has  been  no  sale  for  taxes.  See  page 
197. 

11.  CoUectoi's  receipt  for  any  taxes  that  are  not  shown 
by  the  Treasurer's  certificate  to  have  been  paid. 

12.  Certificate  or  affidavit  that  there  are  no  Crown  debts 
affecting  the  property.  See  Con.  Stat.  U.  C.  c.  6 ;  29  &  30 
Vic.  c.  43,  and  page  198. 

13.  A  concise  statemeiit  of  any  other  facts  necessary  to 
make  out  the  title  ;  and  affidavits  or  other  evidence  to  prove 
the  same. 

14.  Schedule  of  the  particulars  so  produced. 

AFFIDAVIT  OF  PETITIONER. 


In  Chancery. 

In  the  matter  of 
I  of 

make  oath  and  say  : — 


the  petitioner  in  this  matter 


1.  To  the  best  of  my  knowledge  and  belief,  I  am  the 
absolute  owner  in  fee  simple  in  possession  {or  as  the  case 
'may  be,  repeating  the  words  of  the  petition)  of  the  following 
lands  {describing  the  property)  being  the  lands  mentioned 
in  the  petition  in  this  matter. 

2.  There  is  no  charge  or  other  incumbrance  affecting  my 
title  to  the  said  land  {except,  stating  any  incumbrances 
which  may  exist). 

3.  I  am  not  aware  of  the  existence  of  any  claim  adverse  to 
or  inconsistent  with  my  own  to  any  part  of  the  land  claimed 
by  me  or  to  any  interest  the'  ein,  {except^  specify  the  adverse 
claim,  if  any i  giving  the  name  and  address  of  the  claimant 
if  known,  and  stating  how  the  claim  arises). 
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4.  The  deeds  and  evidences  of  title  which  I  produce  in  sup- 
port of  my  petition  in  this  matter,  and  of  which  a  list  is  set 
out  in  the  schedule  of  particulars  produced  by  me  in  sup- 
port thereof  and  marked  as  Exhibit  A,  are  all  the  title  deeds 
and  evidences  of  title  relating  to  the  said  land  which  are 
in  my  possession  or  power. 

5.  The  title  deeds  and  evidences  of  title  relating  to  the  said 
land  which  are  set  out  or  mentioned  in  the  schedule  hereto 
marked  as  Exhibit  B,  are  in  the  possession  or  power  of 
{naming  the  person). 

6.  I  do  not  know  where,  or  in  whose  possession  or  power 
the  title  deeds  and  evidences  of  title  set  out  or  mentioned  in 
the  schedule  marked  as  Exhibit  D,  are.  For  the  said  last 
mentioned  title  deeds  I  have  caused  the  following  searches 
to  be  made  {set  out  the  facts  showing  the  searches  which 
have  been  made  for  the  missing  deeds,  and  upon  ivhich  if 
is  intendedto  rely  as  sufficient  to  let  in  secondary  evidence.) 

7.  I  am  {or  A.  B.  is,  shoiv  under  rvhat  claim  or  title)  in 
possession  of  the  said  land,  and  to  the  best  of  my  knowledge 
and  belief  possession  has  always  accompanied  the  title  under 
which  I  claim,  since  the  year  when  one 
through  whom  I  claim  took  possession,  and  prior  thereto  tlie 
land  was  in  a  state  of  nature,  {if  possession  has  not  alivays 
accompanied  the  title  under  ivhich  the  petitioner  claiinis, 
state  correctly  the  facts  as  to  the  actual  possession.) 

8.  To  the  best  of  my  knowledge,  information  and  belief 
this  affidavit  and  the  other  papers  produced  herewith  in 
support  of  my  petition,  and  which  are  set  forth  in  the  said 
schedule  of  particulars,  fully  and  fairly  disclose  all  facts 
material  to  my  title,  and  all  contracts  and  dealings  which 
affect  the  same  or  any  part  thereof  or  give  any  right  as 
against  me. 
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9.  There  are  no  arrears  of  taxes  due  upon  the  said  land, 
nor  has  the  said  land  been  sold  for  taxes  during  the  past 
year,  nor  under  execution  during  the  past  six  months,  and  I 
do  not  know  of  any  writs  of  execution  in  the  hands  of  the 
Sheriff  against  me,  or  affecting  the  said  lands. 

10.  I  am  not  aware  of  any  insurance  effected  with  any 
Mutual  Insurance  Company  by  any  former  owner  of  or  any 
person  interested  in  the  said  lands  or  any  buildings  thereon, 
nor  do  1  believe  there  was  any  such,  and  I  have  not  myself 
effected  any  such  insurance  (except,  stating  any  insurance 
which  may  have  been  effected). 

11.  To  the  best  of  my  knowledge,  information  and  belief, 
no  person  or  body  corporate  has  any  right  of  way,  or  of 
entry,  or  of  damming  back  water,  or  of  overflowing  or  of 
placing  or  maintaining  any  erection,  or  of  preventing  the 
placing  or  maintaining  of  any  erection  on,  in,  to  or  over  the 
said  lands  other  than  myself  {except,  giving  the  names  and 
addresses  of  any  parties  having  any  easement  or  right, 
and.  stating  the  particulars  and  nature  thereof),  and  the 
said  land  is  not  subject  to  any  easement  or  dominant  right 
whatever  {except  as  aforesaid). 

12.  I  am  married,  and  the  name  of  my  wife  is 
{or,  I  am  not  married.) 

CERTIFICATE  OF  COUNSEL. 

In  Chancery. 

In  the  matter  of 

I  of  (Barrister,  or  Attomey-at- 

law,)  hereby  certify  that  as  ("counsel  or  solicitor)  for  the 
petitioner  in  this  matter,  I  have  investigated  his  title  set 
forth  in  his  petition,  and  believe  him  to  be  the  owner  of  the 
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estate  which  he  claims  in  the  petition  (subject  only  to  the 

charges  and  incumbrances  tfterein  set  forth). 

I  further  certify  that  I  have  conferred  with  the  petitioner 

on  the   subject  of  the  various   matters   set  forth   in  his 

affidavit  in  support  of  his  petition,  and  believe  the  same  to 

be  true. 

A.  B. 
SHERIFF'S  CERTIFICATE. 

Sheriff's  office,  County  of 

day  of  18 

I  hereby  certify  that  I  have  not  at  the  date  hereof  in  my 
office  any  writ  of  execution  against  the  lands  of 

(or  any  or  either  of  them),  and  that  I  have  not 
had  any  such  writ  for  thirty  days  preceding  the  date  hereof. 

I  further  certify  that  I  have  not  sold  lot  in  the 

concession  of  the  township  of  under  any  writ  of 

execution  for  six  months  preceding  the  date  hereof 

F.  W.  J. 

Sheriff. 

CERTIFICATE  AS  TO  TAXES. 

Treasurer's  office,  County  of 

day  of  18 

I  certify  that  no  charge  for  arrears  of  taxes  appears  at  the 
date  hereof  in  the  books  of  this  office  against  Lot  No. 
in  the  concession  of  the  Township  of  .     I 

further  certify  that  the  return  of  lands  in  the  Township  of 
in  arrear  for  taxes  for  the  year  18      has  been  made 
to  this  office. 

And  I  further  certify  that  the  said  land  has  not  been 
sold  for  taxes  for  eighteen  months  preceding  the  date  hereof 

S.  T. 

Treasurer. 
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AFFIDAVIT  AS  TO  CROWN  DEBTS. 

Tn  Chancery. 

In  the  matter  of 

I  of  make  oath  and  say  : — 

I  have  carefully  searched  the  register  in  the  office  of  the 
Clerk  of  the  Court  of  Queen's  Bench  at  Toronto,  and  I 
say  that  there  has  not  been  registered  therein,  any  deed, 
bond,  contract  or  other  instrument  whereby  any  debt,  obliga- 
tion or  duty,  was  incurred  or  created  to  Her  Majesty  on  the 
part  of  (naming  the  petitioner  and  all  persons  who  before 
the  29  &  30  Vic.  c.  43,  had  any  estate  in  the  lands  in  ques- 
tion), or  (save  and  except  the  several  bonds  and  instru- 
ments hereinafter  mentioned,  that  is  to  say,  setting  out 
any  bonds  on  the  part  of  the  petitioner  or  of  any  former 
owner  while  owner). 
Sworn,  &c. 

ADVERTISEMENT. 
In  Chancery. 

In  the  matter  of 

Notice  is  hereby  given  that  A.  B.,  &c.,  has  made  an  appli- 
cation to  the  Court  of  Chancery  for  a  certificate  of  title  to 
the  above  mentioned  property  under  "  The  Act  for  Quieting 
Titles  to  Real  Estate  in  Upper  Canada,"  and  has  produced 
evidence  whereby  he  appears  to  be  the  owner  thereof  in  fee, 
free  from  all  incumbrances  {except,  stating  the  incumbrances, 
if  any) ;  wherefore  any  other  person  having  or  pretending 
to  have  any  title  to  or  interest  in  the  said  land  or  any  part 
thereof  is  required  on  or  before  day  the  day  of 

now  next  ensuing,  to  file  a  statement  of  his  claim, 
verified  by  affidavit,  in  my  office  at  Osgoode  Hall,  in  the 
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City  of  Toronto,  and  to  serve  a  copy  on  the  said  A.  B.,  or  on 
J.  H.,  of  the  City  of  Toronto,  his  solicitor,  and  in  default 
every  such  claim  will  be  baiTed  and  the  title  of  the  said 
A.  B.  become  absolute  and  indefeasible  at  Law  and  in 
Equity,  subject  only  to  the  reservations  mentioned  in  the 
17th  section  of  the  said  Act  and  therein  numbered  one,  two, 
three  and  four. 

Dated  this  day  of  18 

G.  S.  H., 

Referee  of  Titles. 

NOTICE  UNDER  THE  14th  SECTION  OF  THE 
QUIETING  TITLES  ACT. 


In  Chancery. 

n 

In  the  matter  of 

Take  notice,  that  A.  B.,  of,  &c.,  has  made  an  application 
to  the  Court  of  Chanceiy  for  a  certificate  of  his  Title  to  the 
above  mentioned  property,  under  "The  Act  for  Quieting 
Titles  to  Real  Estate  in  Upper  Canada;"  and  take  notice 
that  if  you  claim  any  interest  therein  you  must  lodge  your 
claim  in  writing,  and  verified  by  affidavit,  stating  the  parti- 
culars thereof  at  my  Chambers  in  ,  on  or  before 
the  day  of  ,  and  serve  a  copy  on  the  said 
A.  B.  or  on  J.  H.  of,  &c.,  his  solicitor,  and  in  default 
thereof  any  claim,  right,  or  interest,  you  may  have  therein 
at  Law  or  in  Equity  will  be  for  ever  barred  or  extin- 
guished. 


Given  under  my  hand  this 


day  of 


18 


G.  S.  H., 

Referee  of  Titles. 
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AFFIDAVIT  OF  PUBLICATION  OF  ADVERTISE- 
MENT. 

In  Chancery. 

In  the  matter  of 

I,  A.  B.  of,  fee,  make  oath  and  say  : 

1.  A  true  copy  of  the  advertisement  now  produced  and 
shewn  to  me  and  marked  as  Exhibit  A,  appeared  and  was  pub- 
lished in  the  issue  of  the  Ontario  Gazette  on  the  day 
of 

2.  A  true  copy  of  the  said  advertisement  also  appeared 
and  was  published  in  each  issue  of  the  newspaper 
on  the        and        days  of 

3.  I    have    examined    copies    of  the   said   Gazette  and 

newspaper  issued  on  each  of  the  said  day  s. 

Sworn,  &LC. 

AFFIDAVIT    OF   POSTING   UP   THE   ADVERTISE 
MENT  IN  THE  COURT  HOUSE. 

In  Chancery. 

In  the  matter  of 

I,  A.  B.  of,  &c.,  make  oath  and  say : 

1.  That  I  did  on  the  day  of  post  up  and  affix 
in  a  conspicuous  place  in  the  Court  House  in  the  Town  of 

a  true  copy  of  the  advertisement  in  this  matter 
now  produced  and  shewn  to  me  and  marked  as  Exhibit  A 
to  this  affidavit. 

2.  That  the  said  advertisement  so  posted  up  by  me  as 
aforesaid  remained  affixed  up  in  the  said  place  for  the  full 
period  of  one  month. 
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3.  The  said  Court  House  is  the  Court  House  of  the 
County  in  which  the  lands  in  question  in  this  matter  are 
situated. 

Sworn,  &c» 

AFFIDAVIT   OF    POSTING    UP    ADVERTISEMENT 
AT  THE  NEAREST  POST  OFFICE. 

In  Chancery. 

In  the  matter  of 

I,  A.  B.  of,  &c.,  make  oath  and  say  : 


1.  I  did  on  the  day  of  post  up  in  a  conspicuous 
place  in  the  post  oflBce  in  the  Village  of  a  true  copy 
of  the  advertisement  in  this  matter  now  produced  and  shewn 
to  me  and  marked  as  Exhibit  A. 

2.  The  said  advertisement  remained  where  it  was  posted 
up  by  me  continuously  for  the  full  period  of  one  month. 

3.  The  post  office  in  the  Village  of  is  the  post 
office  nearest  the  lands  in  question  in  this  matter. 

Sworn,  &c. 
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ABROAD,  as  to  proof  of  death  abroad  without  isaue,  64,  65 ;  proof  of  deeds 
executed  abroad,  31,  32,  33. 

ABSENCE,  seven  years'  absence  does  not  raise  presumption  of  death,  13,  65  ; 
when  presumption  of  death  arises  from  absence,  65,  142,  148. 

ABSENTEES,  limitation  of  actions  by,  54. 

ABSTRACT,  perusal  of  by  soUcitor,  11. 

ACT  OF  PARLIAMENT,  how  proved,  85,  86;  all  acts  to  be  deemed  public, 
86 ;  private  act  not  notice,  86  ;  recitals  in  private  act  must  be  proved,  87 ; 
proof  of  titles  under.  86. 

ADMINISTRATION,  LETTERS  OF,  are  eddence  of  intestacy,  62 ;  weight 
of  such  evidence  depends  on  lapse  of  time,  62 ;  purchaser  cannot  require 
them  to  be  taken  out,  62. 

ADMINISTRATOR,  may  discharge  or  assign  mortgage,  10. 

ADVERTISEMENT,  errors  in,  do  not  render  sale  under  execution  void,  122, 
123;  what  advertisement  of  tax  sales  must  contain,  110,  111;  how  long 
it  must  be  published,  110,  111,  112;  notices  of  tax  sales  to  be  posted 
up,  110 ;  under  Quieting  Titles  Act,  154,  170. 

AFFIDAVITS,  before  whom  afi5da\-its  of  execution  may  be  sworn,  29,  31,  32, 
33;  voluntary  affidavits  are  received  by  conveyancers,  136;  are  of 
doubtful  authority,  136. 

AGE,  proof  of,  66  ;  certificate  of  baptism  no  evidence  of  age,  66. 

AMBIGUITY,  parol  eWdence,  when  admissible  to  explain,  70. 

ANNUITY,  is  an  incumbrance  when  charged  on  land,  50 ;  when  presumption 
that  it  is  satisfied  arises,  51 ;  release  of,  50. 

ASSESSMENT,  what  constitutes,  98. 

ATTESTED  COPIES,  when  purchaser  may  call  for,  114,  115 ;  of  records, 
none  can  be  required,  115. 

ATTORNEY,  POWER  OF,  should  be  produced  and  examined,  6 ;  when 
evidence  that  principal  was  living  may  be  dispensed  with,  6,  7. 
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B. 

BARGAIN  AND  SALE,  deeda  of,  to  be  registered,  20;  enrolment  not 
necessary,  20. 

BIRTHS,  evidence  of,  66. 

BY-LAW,  for  special  improvements,  requisites  of,  41 ;  for  selling  road  allow- 
ances, 87 ;  requirements  for  validity  of,  87  ;  by  county  councils,  88  ;  on 
petition  of  inhabitants,  88 ;  application  of  purchase  money  on  sales 
under,  89 ;  for  purchase  and  sale  of  wet  lands,  89,  90. 

C. 

CERTIFICATES,  of  Title  under  Quieting  Titles  Act,  eflfect  of,  2.  See 
Quieting  Titles. 

CHANCERY,  filing  bill  not  notice,  2.3  ;  decrees  may  be  registered,  23  ;  what 
purchaser  under  decree  should  examine,  77 ;  when  purchaser  protected 
by  decree,  77 ;  mere  irregularities  do  not  affect  a  purchaser,  78 ;  same 
rule  applies  to  purchaser  iinder  decree  of  foreclosure,  79,  80 ;  decree  of 
foreclosure  against  infants  should  reserve  day  to  show  cause,  81 ;  when 
decree  against  absent  defendant  becomes  absolute,  81 ;  decree  for  par- 
tition binding  on  infants,  81,  82. 

COPIES.     See  Attested  Copies. 

COLLECTOR,  to  make  return  of  lands  in  arrear  for  taxes,  102,  103. 

COVENANTS,  anything  unusual  in  calls  for  enquiry  by  purchaser,  5. 

COUNTY  REGISTRAR,  certificate  of,  on  deed  priina  facie  evidence  of 
registration,  17 ;  duties  as  to  discharge  of  mortgage,  9,  10. 

CROWN  DEBTS,  should  be  searched  for,  3  ;  bind  lands  of  debtor,  36 ;  regis- 
tration of  bonds  in  Queen's  Bench,  37 ;  are  no  charge  on  lands  since 
August,  1866,  37 ;  how  released,  38 ;  all  lands  released  from  bonds  to 
Ontario  Government,  38. 

CURTESY ,  when  husband  tenant  by  curtesy,  50 ;  requisites  to  tenancy  by, 
50 ;  now  abolished,  50. 

CUSTODY  OF  DEEDS,  who  is  entitled  to,  129,  132 ;  where  vendor  retains 
part  of  the  land,  130 ;  on  sale  in  lots,  largest  pm  chaser  entitled  to,  130. 

DEEDS,  when  due  execution  of  may  be  presumed,  3 ;  when  in  custody  of 
third  parties,  enquiries  should  be  made,  3 ;  evidence  of  loss  should  be 
given,  when  not  produced,  4 ;  loss  of  deeds  not  fatal  to  title,  4  ;  when  lost 
what  vendor  must  show,  4 ;  examination  of  deeds  by  purchaser' j  solicitor, 
5 ;  how  registered,  25,  26 ;  proof  of  when  executed  abroad,  31,  32,  33 ; 
on  tax  sales,  to  be  registered  within  eighteen  months,  120  ;  and  on 
sheriff's  sales,  within  six  months,  39.    -See  CnsTODY  op  Deeds. 
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DECREE.    See  Chancery. 

DESCENT,  title  by,  unsatisfactory,  61 ;  evidence  necessary  to  make  out  title 
by,  61,  62,  63,  64  ;  certiticates  proving,  63. 

DISCHARGE  OF  MORTGAGE,  how  executed,  9 ;  howr  registered,  9.  10 ; 
executor  of  mortgagee  may  execute,  10. 

DISTRESS,  only  remedy  for  levying  taxes  under  earlier  acts,  95  ;  when  neces- 
sary to  show  no  distress  on  the  land,  108;  sheriff's  duty  as  to,  108; 
treasurer  should  be  satisfied  as  to,  before  issuing  warrant  for  sale,  108 
109 ;  sale  not  illegal  although  distress  on  the  land,  109. 

DOUBTFUL  TITLE,  rule  of  court  as  to  requiring  purchaser  to  take,  14, 
15,  16. 

DOWER,  how  barred,  7,  8,  48,  49  ;  when  evidence  should  1  .required  that  no 
claim  for  exists,  47  ;  what  necessary  to  entitle  to  dower,  47,  48 ;  within 
what  time  claim  for,  to  be  enforced,  48,  49;  in  equitable  estates,  48; 
sale  for  taxes  bars  right  to  dower,  49 ;  sale  under  execution  does  not,  49. 

DEVISE,  exact  terms  of,  should  be  considered,  70. 

DRAINAGE,  by-laws  for,  43. 

E. 

EVIDENCE,  written  evidence  of  title  should  always  be  required,  1 ;  should 
be  preserved,  1  ;  practice  of  conveyancers  as  to,  13 ;  what  evidence  ven- 
dor may  be  required  to  furnish,  13  ;  what  purchaser  entitled  to,  13,  14. 

EXECUTIONS,  searches  as  to,  3,  39 ;  sale  under,  does  not  bar  wife's  right  to 
dower,  49 ;  sheriff's  cei-tificate  as  to,  39 ;  form  of,  197. 

EXECUTOR,  may  discharge  mortgage,  10 ;  or  assign  it,  10. 

F. 

FORMS,  affidavit  of  petitioner,  194  ;  as  to  crown  debts,  198  ;  as  to  publication 
ot  advertisement,  200 ;  of  postin^  notice  at  Court  House,  200  ;  at  Post 
Office,  201 ;  advertisement,  198  ;  ceitificate  of  counsel,  196  ;  sheriff's  cer- 
tificate, 197  ;  treaourer's  certificate,  197 ;  notice  to  contestant,  199. 

G. 
GENERAL  ORDERS,  relating  to  (luieting  tiUes,  185. 

H. 
HEIRSHIP,  proof  of,  63,  64. 

I. 
IDENTITY,  presumptions  as  to,  141. 

INTESTACY,  letters  of  administration,  evidence  of,  62  ;  or  will  not  devising 
lands  in  question,  63. 
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LEASES,  of  tenants  in  possesuion  should  be  examined,  3,  i. 

LEGACY,  charged  upon  land,  50 ;  proof  of  payments  should  be  called  for,  50 ;, 
when  payment  may  be  presumed,  50. 

lilEN,  for  unpaid  purchase  money,  6,  24  ;  enquiry  for,  should  be  accompanied 
by  notice  of  purchase,  3,  34  ;   equitable  liens  abolished,  24. 

LIMITATIONS,  STATUTES  OF,  titles  under  good,  52;  twenty  years' 
possession  not  sufficient,  53  ;  state  of  title  when  statute  began  to  nin  to 
be  considered,  56 ;  statute  slight  protection  where  intestacy  disputed,  62 ; 
in  case  of  absentees,  54;  bars  only  the  person  entitled  to  immediate 
possession,  55,  56. 

LIS  PENDENS,  certificate  to  be  registered,  23. 

M. 

MARKETABLE  TITLE,  meaning  of,  14. 

MARRIAGE,  how  proved,  66 ;  general  repute,  when  sufficient,  67 ;  such 
evidence  may  be  rebutted,  67  ;  presumptions  as  to,  141. 

MARRIED  WOMAN,  conveyance  by,  8. 

MEMORIALS,  contents  of,  5,  25,  26  ;  when  not  evidence,  5 ;  secondary  evi- 
dence, when,  121,  122,  123. 

MISSING  DEEDS,  what  vendor  must  show  in  case  of,  4  ;  proof  of  loss  to  let 
in  secondary  evidence,  4,  131,  132. 

MORTGAGEE,  executor  of,  may  now  assign  mortgage,  10. 

MORTGAGES,  discharge  of,  9,  10 ;  how  discharge  registered,  9,  10 ;  enquiry 
should  be  made  as  to  amount  due,  34. 

MUTUAL  INSURANCE  COMPANIES,  liens  of  should  be  enquired  for, 
3,  45 ;  how  far  they  extend,  45 ;  registration  not  necessary  to  preserve,  46. 

N. 

NOTICE,  from  suspicious  circumstances,  11,  12,  35 ;  defective  registration  is 
not  notice,  18  ;  actual  notice  defeats  prior  registration,  24 ;  from  recitals 
in  deed,  140. 

P. 

t 

PARCELS,  correctness  of  description  of,  5 ;  particularity  of  description  for 
registration,  29,  30,  31. 

PATENT,  should  be  examined,  2 ;  conditions  in  old  patents,  2 ;  mortgage  may 
be  registered  before,  25 ;  how  patent  registered,  25. 

PAYMENT,  evidence  that  purchase  money  paid  should  be  required  where  no 
endorsed  receipt,  6,  35  ;  sheriff  may  receive  payment  of  taxes,  118. 


INDEX. 


207 


PEDIGREE,  how  proved,  63,  64. 

POSSESSION,  should  always  be  enquired  into,  1;  raises  presumption  in 
favour  of  title,  1,  47 ;  gives  a  good  title,  52 ;  purchaser  compellable  to 
take  title  by  possession,  53  ;  shewing  twenty  years'  possession  not  suffi- 
cient, 53 ;  in  case  of  absentees,  54,  55 ;  forty  years'  possession  of  wild, 
lands,  56,  57 ;  must  be  continuous,  57 ;  gives  title  only  to  land  occupied, 
58,  59. 

POWER  OP  SALE,  is  in  the  nature  of  a  trust,  90 ;  when  general,  mortgagee 
may  sell  by  private  contract,  90 ;  mortgagee  cannot  purchase  under,  91 ; 
when  notice  of  exercising  should  be  given,  91. 

PROBATE,  Court  of  Probate  not  a  Court  of  Record,  126, 127 ;  attested  copy 
of,  only  copy  of  a  copy,  127. 

PRODUCTION,  COVENANT  FOR,  purchaser  entitled  to  deeds  or  cove- 
nant, 127,  128 ;  are  real  covenants,  127  ;  when  covenant  lost,  127,  128  ; 
form  of  covenant,  128,  129;  cannot  be  compelled  under  covenant  for 
further  assurance,  129. 

PRESUMPTIONS,  when  presumption  of  purchase  money  being  paid  arises, 
6,  36  ;  of  legacy,  50 ;  no  presumption  of  annuity  being  satisfied  in  less 
than  thirty  years,  51 ;  as  to  births  and  marriages,  140, 141 ;  as  to  identity, 
141 ;  when  presumption  of  death  arises,  13,  64,  65, 142, 143. 

PUBLIC  LAND  ACT,  dispenses  with  certain  conditions  in  old  patents,  2. 

PURCHASE  MONEY,  when  payment  of,  may  be  presumed,  6,  35 ;  no  lien 
for  since  September,  1835,  35,  36. 


QUIETING  TITLES,  objects  of  the  act,  144 ;  who  may  take  advantage  of, 
145,  147 ;  consent  of  a  mortgagee  should  be  obtained,  145 ;  application 
under,  how  made,  148 ;  duty  of  solicitor  applying,  148  ;  petitions  how 
proceeded  on,  147,  148;  when  several  lots  may  be  included  in  one 
petition,  149;  description  of  property  should  be  full  and  accurate,  149, 
150;  particulars  and  evidence  in  support  of  petition,  150,  151, 153 ;  what 
the  evidence  should  include,  154  ;  secondary  evidence,  151,  156 ;  evidence 
on  title  derived  under  tax  sale,  151, 157  ;  petitioner's  affidavit,  152,  194  ; 
certificate  of  counsel,  153,  196  ;  notice  to  be  published,  154,  170 ;  how 
published,  154 ;  apparent  claimants  to  be  notified,  155 ;  strict  proof 
of  notices  being  given  necessary,  150 ;  adverse  claimants,  how  to  come 
in,  157  ;  how  contested  cases  decided,  157  ;  certificate  may  include  several 
lots,  158 ;  form  of  certificate,  158 ;  eflfect  of  certificate,  158 ;  certificate  to 
be  subject  to  certain  exceptions,  159,  172 ;  court  may  on  a  sale  grant  a 
conveyance,  160;  when  certificate  may  be  moved  against,  160;  when 
proceedings  are  not  to  abate,  161 ;  security  for  costs  may  be  ordered,  161 ; 
when  petition  may  be  withdrawn,  161 ;  how  persons  under  disability  may 
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QUIETING  TITLES  ACT,  29  Vic.  c.  25,  163 ;  act  amending  same,  184 ; 
consolidated  orders  under,  185. 


'Wm  ■;. 


RECEIPT  FOR  PURCHASE  MONEY,  ordinary  receipt  in  body  of  deed 
DO  evidence  of  payment,  6 ;  absence  of  endorsed  receipt  notice  that  pur- 
chase money  unpaid,  6 ;  distinct  recital  of  payment  equivalent  to  endorsed 
receipt,  6. 

RECITALS,  recital  that  purchase  money  paid  is  evidence  of  payment,  6 ; 
afford  important  secondary  evidence,  136 ;  of  important  facts  should  not 
alone  be  relied  on,  137,  138 ;  entitled  to  more  weight  when  possession 
accompanies  deed,  138 ;  sometimes  control  operative  words,  138  ;  alone 
not  evidence  against  strangers,  138,  139 ;  are  admissions  by  parties  to  the 
deed,  139 ;  as  to  notice  by  recitals,  140. 

REDEMPTION,  owner  of  land  sold  for  taxes  may  redeem,  118,  119. 

REGISTRAR.    See  County  Registrar. 

REGISTRATION,  defective  registration  not  notice,  18 ;  defects  in  past  regis- 
tration cured,  18,  33 ;  under  earlier  acts  not  imperative,  19,  21 ;  of  wills 
within  twelve  months,  21,  24  ;  wills,  how  registered,  25,  29 ;  registration 
necessary  to  preserve  priority,  21,  22,  24  ;  of  powers  of  attorney,  22 ;  of 
decrees  and  of  Chancery  proceedings,  23 ;  registration  is  notice,  24  ; 
requisites  of  memorial,  26  ;  all  the  requirements  of  the  act  must  be  com- 
plied with,  27  ;  proof  of  execution  necessary  for  registration,  31,  32,  33  ; 
sheriff's  deeds  to  be  registered  within  six  months,  39  ;  on  tax  sales  within 
eighteen  months,  41. 

REGISTRY  ACTS,  object  of,  19. 

8. 

SALE,  no  sale  for  taxes  in  less  than  six  months  from  delivery  of  writ  to  Sheriff, 
113  ;  to  be  by  public  auction,  113  ;  where  sale  to  be  held,  113,  114  ;  land 
to  be  put  up  at  upset  price,  114  ;  what  part  of  lot  to  be  offered,  114,  115 ; 
must  be  for  all  taxes,  115  ;  sale  of  whole  lot  for  taxes  due  on  half  illegal, 
116 ;  sale  for  partially  illegal  rate  void,  116 ;  Sheriff's  duty  on  sale  for 
taxes,  116, 117  ;  Sheriff  must  sell  while  in  office,  117. 

SEARCHES,  should  be  made  for  incumbrances  and  in  Registry  office,  3,  18  ; 
for  missing  deeds,  131. 

SECONDARY  EVIDENCE,  proof  of  search  for  lost  deeds  necessary  to  let 
in,  4,  5, 131 ;  when  memorials  are  evidence,  133, 134, 1.35  ;  under  Quieting 
Titles  Act,  135. 

SEWERS,  rent  for  draining  into,  a  personal  charge,  43. 

SOLICITOR,  duty  of  solicitor  examining  title,  1,  11, 
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SPECIAL  IMPROVEMENTS,  enquiry  as  to  liens  for,  41 ;  by-laws  for,  by 
City  Councils,  41 ;  requisites  of  such  by-laws,  42  ;  provisions  as  to  cities 
extended  to  towns,  43 ;  drainage  of  lands,  43  ;  deepening  of  streams,  44  ; 
sweeping  and  watering  streets,  44  ;  improving  roads  and  bridges,  45. 

SURROGATE  COURTS,  are  now  Courts  of  Record,  126. 


TAXES,  searches  should  be  made  as  to  arrears,  3,  40  ;  form  of  certificate  of  no 
arrears,  40 ;  distress  only  mode  of  collecting  arrears  under  earlier  acts, 
95,  108  ;  are  a  special  lien,  99 ;  ten  per  cent,  to  be  added  to  arrears,  99, 
100. 

TAX  SALES,  many  are  irregular,  91,  92 :  confirmed  by  Statute,  92,  93,  94, 
95  ;  Geo.  4,  c.  7  first  act  allowing  sale  for  arrears,  95  ;  Surveyor  General's 
return  foundation  of  taxation,  97 ;  what  his  return  contained,  97  ;  now 
made  by  Commissioner  of  Crown  Lands,  97  ;  unpatented  lands  now  liable 
to  be  sold,  97,  98  ;  what  the  assessment  is,  98 ;  Treasurer  to  keep  account 
with  each  lot,  98,  99 ;  arrears  of  taxes  how  increased,  99,  100 ;  how 
arrears  computed,  100 ;  taxes  a  special  lien,  99 ;  amount  assessed  in  each 
year  formerly  limited,  100  ;  Treasurer  to  make  a  return  of  lands  in  arrear, 
102,  103  ;  and  to  advertise  such  arrears,  103  ;  Collector  to  deliver  an  ac- 
count of  all  unpaid  taxes,  102,  103,  104  ;  Treasurer  to  notify  the  owners 
of  land,  103  ;  Treasurer's  books  are  proof  of  fact  that  land  in  arrear,  105  ; 
writ  to  sell  by  whom  issued,  105, 106  ;  patented  lands  to  be  distinguished, 
106 ;  omission  to  do  so  fatal,  107  ;  writ  must  be  iinder  seal,  106  ;  when 
writ  can  issue,  107  ;  Sheriff  to  sell  unless  distress  on  the  land,  108,  109 ; 
Sheriff's  duty  as  to  distress,  108, 109 ;  Treasurer  to  issue  warrant  if  satis- 
fied of  distress,  108,  109 ;  Treasurer  not  now  required  to  see  if  distress 
on  land,  109 ;  distress  being  on  land  does  not  avoid  sale,  109  ;  when  and 
how  Sheriff  to  advertise  lands,  110,  111 ;  what  advertisement  to  contain, 
101 ;  how  advertisement  to  be  published,  110,  111 ;  how  far  omissions  in 
advertising  affect  a  sale,  112  ;  when  and  where  sale  to  take  place,  113  ; 
how  lands  to  be  offered,  113,  114 ;  Sheriff's  duty  in  selling,  115,  116,  117  ; 
Sheriff  may  receive  payment  of  taxes  after  receiving  writ,  118 ;  after 
sale  owner  may  redeem,  118 ;  how  land  to  be  described  in  certificate  or 
deed,  119,  120 ;  deed  may  be  made  by  successor  of  Sheriff  who  sold,  120 ; 
deed  to  be  registered  within  one  year,  120. 

TENANTS,  enquiry  should  be  made  of  tenants  in  possession,  3. 
TITLE,  may  depend  on  deeds,  wills,  possession  or  inheritance,  3,  52,  61. 
TITLE  DEEDS.    See  Deeds. 

V. 
VENDOR'S  LIEN,  for  unpaid  purchase  money,    3,  24 ;  enquiry  should  be 
made  as  to  amount  due,  34  ;  when  presumed  satisfied,  6 ;  binds  land  for 
twenty  years,  35. 
N 
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VESTING  ORDERS,  Court  of  Chancery  may  grant,  82;  vesting  orders  under 
trustee  acts,  83,  84,  85. 

VOLUNTARY  AFFIDAVITS,  are  received  by  conveyancers,  136;  are  of 
doubtful  authority,  136. 

W. 

WILD  LAND,  forty  years'  possession  may  be  necessary  to  give  title,  56 ;  pos- 
session gives  title  only  to  part  actually  occupied,  58,  59,  60. 

WILLS,  within  what  time  to  be  registered,  21 ;  how  registered,  25,  29 ;  if  ex- 
ecuted mtst  be  produced  though  inoperative,  63,  69 ;  when  execution  of 
may  be  presimied,  67  ;  proves  itself  in  thirty  years  from  date,  67  ;  evi- 
dence should  be  called  for  'vhen  attestation  clause  defective,  67 ;  copy 
under  seal  of  Surrogate  Court  sufficient,  67  ;  witnesses  must  sign  in  pre- 
sence of  testator,  or  of  each  other,  67,  68 ;  evidence  where  testator  a 
marksman,  69 ;  if  not  proved,  original  must  be  produced,  69 ;  exact 
words  of  will  should  be  considered,  70  ;  as  to  after  acquired  property 
passing,  70,  71,  72  ;  wills  now  speak  from  testator's  death,  73 ;  revocation- 
of  wills,  73  ;  wills  of  married  women,  74,  75. 
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